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This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect most 
of which are Keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
US.C 1510 

The Code of Federal Regulations is sold 
by the Supenntendent of Documents. 

Prices of new books a/e listed in the 
frst FEDERAL REGISTER issue of each 
month. 


DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

7 CFR Part 910 

I Lemon Reg. 399, Arndt 1 1 

Lemons Grown in California and 
Arizona; Limitation of Handling 

agency: Agricultural Marketing Service. 
USD A. 

action: Amendment to finnl rule. 

summary: This action increases the 
quantity of Califomia-Arizona lemons 
that may be shipped to the fresh market 
during the period February 20-26,1963. 
Such action is needed to provide for 
orderly marketing of fresh lemons for 
the period specified due to the 
marketing situation confronting the 
lemon industry. 

dates: Effective for the period February 
20-26, 1963. 

for further information contact: 

William J. Doyle, Chief. Fruit Branch, 
FftV, AMS. USD A, .Washington, D.C. 
20250, telephone 202-447-5975. 
SUPPLEMENTARY INFORMATION: This 
final rule has been reviewed under 
Secretary’s Memorandum 1512-1 and 
Executive Order 12291 and has been 
designated a “non-major" rule. William 
T. Manly. Deputy Administrator, 
Agricultural Marketing Service, has 
certified that this action will not have a 
significant economic impact on a 
substantial number of small entities. 

This action is designed to promote 
orderly marketing of the CalifornJa- 
Arizona lemon crop for the benefit of 
producers, and will not substantially 
affect costs for the directly regulated 
handlers. 

This final rule is issued under 
Marketing Order No. 910. as amended (7 
CFR Part 910; 47 FR 50196). regulating 
the handling of lemons grown In 


California and Arizona. The order is 
effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674). The action 
is based upon the recommendations and 
information submitted by the Lemon 
Administrative Committee and upon 
other available information, it is hereby 
found that this action will tend to 
effectuate the declared policy of the Act. 

This action is consistent with the 
marketing policy for 1982-83. The 
marketing policy was recommended by 
the committee following discussion at a 
public meeting on July 8.1982. The 
committee met by telephone on 
February 23.1963, to consider the 
current and prospective conditions of 
supply and demand and recommended a 
quantity of lemons deemed advisable to 
be handled during the specified weeks. 
The committee reports the demand for 
lemons is good. 

It is further found that it is 
impracticable and contrary to the public 
interest to give preliminary notice, 
engage in public rulemaking, and 
postpone the effective date until 30 days 
after publication in the Federal Register 
(5 U.S.C. 553), because of insufficient 
time between the date when information 
became available upon which this 
amendment is based and the effective 
date necessary to effectuate the 
declared policy of the Act. This 
amendment relieves restrictions on the 
handling of lemons. It is necessary to 
effectuate the declared purposes of the 
Act to make these regulatory provisions 
effective as specified, and handlers have 
been apprised of such provisions and 
the effective time. 


Marketing Agreements and Orders. 
California. Arizona, Lemons. 


Section 910.699 Lemon Regulation 399 
(4fl FR 7153) is revised to read as 
follows: 

5 910.699 Lemon regulation 399. 

The quanity of lemons grown in 
Californio and Arizona which may be 
handled during the period February 20. 
1963 through February 26,1963. is 
established at 250.000 cartons. 

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C 
001-674). 


Dated: February 25.1983. 

D. S. Kuryloski, 

Deputy Director. Fruit and Vegetable Division 
Agricultural Marketing Service. 

|FH tXxi U Fifed »-!-« 6 45 am) 

BILLING COOC *410-02-61 


Animal and Plant Health Inspection 
Services 


Overtime Services Relating to Imports 
and Exports; Commuted Traveltime 
Allowances 


summary: This document amends 
administrative instruction^ prescribing 
commuted traveltime. This amendment 
establishes commuted traveltime 
periods as nearly as tnay be practicable 
to cover the time necessarily spent in 
reporting to and returning from the place 
at which an employee of Veterinary 
Services performs overtime or holiday 
duty when such travel is performed 
solely on account of overtime or holiday 
duty. Such establishment depends upon 
facts within the knowledge of the 
Animal and Plant Health Inspection 
Service. 

EFFECTIVE DATE: March 2,1963. 

FOR FURTHER INFORMATION CONTACT: 

Mr. J. L Ellis, Executive Officer, 
Veterinary Services, APHIS. USDA. 
Federal Building. 6505 Belcrest Road. 
Room 857, Hyattsville, MD 20782, 301- 
436-6511. 

SUPPLEMENTARY INFORMATION: 

Executive Order 12291 

This final action has been reviewed 
under Executive Order 12291. and has 
been determined to be exempt from 
those requirements. Nicholas E. 
Bedessem, Special Assistant to the 
Administrator, made this determination 
because commuted traveltime 
allowances are strictly a function of 
where the APHIS employee lives in 
relation to the place overtime or holiday 
duty is performed. As employees are 
transferred or change their residence or 
as the place of inspection changes, the 
number of hours of commuted traveltime 
allowed may change. This amendment 


List of Subjects in 7 CFR Part 910 


PART 910—f AMENDED! 


agency: Animal and Plant Health 
Inspection Service, USDA. 
action: Final rule. 


9 CFR Part 97 
(Docket No. 83-013] 
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merely reflects such changes and serves 
to notify the public of the new allowed 
hours. 

It is to the benefit of the public that 
these instructions be made effective at 
the earliest practicable date. It does not 
appear that public participation in this 
rulemaking proceeding would make 
additional relevant information 
available to the Department. 

List of Subjects in 9 CFR Part 97 

Exports* Government employees, 
Imports. Livestock and livestock 
products, Poultry and poultry products. 
Transportation. 

p AR T 97—OVERTIME SERVICES 
RELATING TO IMPORTS AND 
EXPORTS 

Therefore, pursuant to the authority 
conferred upon the Deputy 
Administrator. Veterinary Services, 
Animal and Plant Health Inspection 
Service, by $ 97.1 of the regulations 
concerning overtime services relating to 
imports and exports (9 CFR 97.1.), 
administrative instructions 9 CFR 97.2 
(1962 ed.), os amended May 28.1962 (47 
FR 23429-23431), and November 16.1982 
(47 FR 51855). prescribing the commuted 
traveltime that shall be included in each 
period of overtime or holiday duty are 
further amended by adding an entry for 
Minot, North Dakota, in appropriate 
alphabetical sequence to read as shown 
below: 

$ 97.2 Administrative instructions 
prescribing commuted traveUlme. 


COMMUTED TRAVELTIME ALLOWANCES 
(in hours) 


S«rv*d ►on 
Milropofitm trm* 

WHh* Outtfdt 


Add 

North DifcOCa 

linot __ 1 

• • • • 


(64 Stat. 561 (7 U.S.C. 2200)) 

Therefore, pursuant to the 
administrative procedure provisions in 5 
U.S.C. 553, it is found upon good cause 
that notice and other public procedure 
with respect to this final rule are 
impracticable and contrary to the public 
interest and good cause is found for 
making this final rule effective less than 
30 days after publication of this 
document in the Federal Register. 


Done at Washington. D.C. this 24th day of 
February, 1963. 

Norvan L Meyer. 

Acting Deputy Administrator. Veterinary 
Services . 

JFR Doc 05 Filed 845 a»| 

BILLING COOC 5410-54-41 


Packers and Stockyards 
Administration 

9 CFR Part 201 

General Bonding Regulations 

agency; Packers and Stockyards 

Administration. USDA. 

action: Final rule._ _ 

summary: This document revises two of 
the general bonding regulations. 201.29 
and 201.30. The revised bonding 
regulations require all dealers and 
market agencies buying on commission 
subject to the Packers and Stockyards 
Act to file a surety bond or bond 
equivalent The minimum acceptable 
bond is $10,000. 

A new regulation. 201.35, permits 
market agencies, dealers and packers to 
Tile irrevocable letters of credit and trust 
agreements in satisfaction of the bond 
requirement. 

EFFECTIVE date: Sections 201.29 and 
201.35 April 1,1963. Section 201.30 
effective July 1.1983. 

FOR FURTHER INFORMATION CONTACT: 
Jack Brinckmcyer, Financial Protection 
Branch, telephone (202) 447-4308. 
SUPPLEMENTARY information: Proposed 
changes in regulations 201.29 and 201.30 
relating to bonding of small volume 
dealers and market agencies were 
published initially in the Federal 
Register on February 1.1982 (47 FR 
4668). In light of the overwhelming 
public disapproval of the proposed 
bonding exemption for small volume 
buyers of livestock, as reflected in the 
comments received, regulation 8 201.29 
was modified and republished along 
with regulations 88 201.30 and 201.35 on 
August 24,1982 (47 FR 36852). Thirty 
comments were filed in response to the 
August notice, the majority of which 
endorsed all proposals announced 
therein. The comments filed concerning 
regulations §8 201.29 und 201.30 in 
response to the February notice were 
evaluated in detail in the August 
* publication and reviewed again in 
connection with the latest notice. 

Requirement To File and Maintain Bond 

All comments responding to 
regulation 201.29 as reproposed 
endorsed the requirement that atl 
market agencies, dealers, and packers 


subject to the Act file and maintain a 
surety bond. No comments were 
received opposing the regulation. The 
Administration has determined that 
regulation 201.29 as re-proposed will be 
adopted as a final rule. 

Amount of Bond 

Fourteen of the comments received in 
response to the August proposal 
responded to the suggested revisions to 
regulation 201.30. Twelve of these 
comments supported the proposed 
revisions to regulation 8 201.30. which 
sets forth the method of calculating the 
amount of required bond coverage for 
persons subject to the Act No 
comments opposed the $10,000 minimum 
bond level and two comments offered 
formula changes. 

One response recommended a formula 
that would increase the minimum bond 
by basing it on the actual number of 
days during the week each buyer 
purchased livestock, rather than the 
average of 2 days' purchases as 
proposed. The latter formula is preferred 
as it is keyed to the prompt payment 
requirements of the Act. 

Another comment questioned the 
divisor change in the bond formula for 
market agencies selling on commission, 
and the factual basis for raising the 10 
percent excess calculation from $50,000 
to $75,000 on dealer and order buyer 
bonds. That comment also expressed 
strong objection to the overall bond 
formula, stating that the formula did not 
address “alleviation of risk," as no 
“business worth" factor was included in 
the bond calculation. 

By this proposal, the Administration is 
not changing the divisor used to 
determine the amount of bond coverage 
required for market agencies selling on 
commission. The wording of the present 
regulation, "the actual number of 
auction sales at which livestock was 
sold." has been long Interpreted to be 
the number of days on which auction 
sales are conducted and not the number 
of sales conducted. The proposed 
wording is designed to clarify and lo 
insure that the amount of bond will 
accurately reflect the volume of 
business conducted on the days 
livestock was sold. 

With respect to the application of the 
10 percent calculation to bond coverage 
levels in excess of $75,000, during 1980, 
prior to the first published 
recommendation to modify regulation 
201.30, the agency prepared a draft 
impact analysis which evaluated 
alternate bond formulas for dealers and 
order buyers. In that analysis, excess 
factors were applied to varying "break 
points" including $50,000, $75,000, and 
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$200,000. The percent factor was also 
varied from 10 percent to 20 percent A 
6-year period was used for purposes of 
analysis. A review of the claims filed on 
the bonds of dealers and order buyers 
during the 6-year test period showed 
that 15 percent of the bonds on which 
claims were filed were in excess of 
$50,000. and represented 38.8 percent of 
the total dollars claimed on all bonds. 
Bonds In the amount of $55,000. $60,000. 
or $65,000 represented 81 percent of the 
bonds over $50,000 and accounted for 31 
percent of the total dollars claimed on 
all bonds. If the proposed $75,000 "break 
point'* had been in effect during the 
period studied, an additional 19 percent 
of the bonds over $50,000 would have 
been sufficient to pay the claims filed. 
The increase in the amount of bond 
coverage would have provided at least 
$427,000 in additional funds for the 
payment of filed bond claims. The 
agency has determined, therefore, that 
increasing the "break point" to $75,000 
will increase bond coverage in the area 
where a large percentage of the bonds 
had been of insufficient proportion to 
pay the claims filed. 

The inclusion of a net worth factor in 
the bond formula was recommended as 
a means of further alleviating financial 
risk in livestock purchase and sales 
transactions. The Administration has 
onsidered several alternative bonding 
'◦rmulas besides the one proposed. 
However, it has concluded that the 
value of livestock purchased provides 
the best basis for establishing the 
required amount of bond coverage. Net 
worth is not an indicator of solvency 
under the Packers and Stockyards Act, 
nor the buyer’s ability to pay promptly 
for livestock purchases. Further, a 
positive net worth in no way guarantees 
payment, as does the bond, in the event 
of a buyer s failure to pay. Additionally, 
net worth may fluctuate with changes in 
business activities, asset values, and 
market conditions Certainly, a seller 
may choose to consider net worth or 
business worth" before deciding to sell 
livestock to any buyer. The 
Administration, however, has 
determined, for the reasons stated 
«bove, that the inclusion of the net 
worth of the buyer as b factor in the 
bond formula would not improve the 
formula proposed, would result in 
increased risk to livestock sellers, and 
would increase the reporting 
requirements and paperwork costs 
associated with compliance and 
monitoring of the bonding requirements. 
The Administration has determined that 
regulation (201.30 as proposed will be 
adopted as a final rule. 


The Administration bases its bond 
coverage calculations on the business 
volume figures submitted on the annual 
report. Inasmuch as most persons 
subject to the Act's bonding 
requirements report their business on a 
calendar year basis and file their annual 
reports on or before April 15. the 
effecive date of regulation (201.30 will 
be July 1.1983. That effective date will 
allow those persons required to change 
their bonds based on 1982 business 
volume sufficient time to obtain the 
necessary coverage. If the effective date 
were established prior to this April 
filing, it is possible that the bond 
amount would need to be changed twice 
within a short period of time. Therefore, 
in order to reduce paperwork for the 
affected industry, surety companies, and 
The agency, the July 1.1983. effective 
dale will be used. 

Letter of Credit As Bond Equivalent 

Of the 27 comments filed with respect 
to the letter of credit proposal. 25 
comments strongly supported the 
proposal to permit the use of irrevocable 
letters of credit to fulfill the bonding 
requirements of the Act. Twelve of the 
supportive comments were received 
from individual packers predominantly 
located in the southwestern United 
States. The only negative comments 
were filed by persons involved in 
insurance underwriting who stand to 
lose business as a result of the proposal. 
One such comment suggested that the 
proposed letter of credit and trust 
agreement were too lengthy and that the 
actual mechanics of administering the 
program would require much more 
paperwork than the traditional bond or 
trust fund agreement. However, the use 
of an irrevocable letter of credit in lieu 
of a bond or trust fund agreement is 
optional for the registrant or packer, 
who would certainly evaluate the coats 
associated therewith before electing this 
option. 

While indicating no specific objection 
to letters of credit, the comment by the 
Surety Association of America 
nonetheless stated that bonds had 
proven effective over time, that bonds 
offered the advantage of 
prequalification expertise, and warned 
that in recent court cases bankruptcy 
judges enjoined the honoring of letters 
of credit Other authorities show such 
injunctions to be erroneous and 
reversible. The agency does not believe 
the threat of such injunctions sufficient 
to warrant withdrawal of the proposed 
regulation. With respect to the financial 
prequalification of the bond applicant 
by the surety, the agency has been 
informed that similar prequalification 


procedures will be exercised by those 
financial institutions issuing such letters 
of credit. Finally, the comment stated 
that letters of credit provided 
inadequate protection against invalid 
claims because said letters of credit are 
payable on demand. The trust 
agreement which accompanies the letter 
of credit will provide the necessary 
protection against invalid claims. The 
trustee must determine that funds are in 
fact due the claimant before the trustee 
can pay them. Also, the principal may 
contest claims as it sees fit. 

The Ohio Department of Agriculture 
recommended that the issuer of the 
letter of credit be prohibited from acting 
as trustee under the trust agreement. 

The discretion given to the trustee is so 
limited and the provisions for legal 
action by the claimant so broad that this 
arrangement is unlikely to cause a 
serious conflict of interest. Secondly, the 
Ohio Department of Agriculture 
suggested that the trustee be required to 
give advance notice of his intent to 
resign. A sentence has been added to 
paragraph (1) of the trust agreement to 
clarify that the trustee would continue to 
be obligated to act after resignation and 
until a successor trustee is appointed so 
that there will be no period of time 
without a trustee authorized and 
obligated to act. 

A question was raised with respect to 
the "therefore clause" in the proposed 
trust agreement form and the provision 
allowing reimbursement and 
compensation to the trustee from the 
trust funds. The proposed trust 
agreement, as printed in the Federal 
Register, contained a typographical 
error, which has been corrected in this 
notice. This correction should answer 
the question raised concerning the 
"therefore" clause. The new trust 
agreement provides for trustee 
reimbursement and compensation. 
However, under the other arrangements, 
bond trustees are presently allowed 
reasonable fees and expenses. Such 
compensation has been awarded in the 
past without being specified under the 
other arrangements. When the suggested 
surety bond and trust fund agreement in 
lieu of bond forms are reprinted, the 
inclusion of such provision will be 
considered. 

The Administration has determined 
that regulation { 201.35 will be adopted 
as a final rule with the clarifying 
changes described herein. 

Executive Order 

It has been determined that the 
provisions of the regulations relating to 
bonding of market agencies and dealers 
and the new regulation concerning 
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irrevocable letters of credit are not 
“major" rules as defined by section 1(b) 
of E.0.12291. 

The rules will not have an annual 
effect on the economy of $100 million or 
more, will not result in major increases 
in costs or prices for consumers, 
individual industries, government 
agencies or geographic regions, and will 
not have significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of U S. based enterprises to 
compete with foreign based enterprises 
in domestic or export markets. 
Accordingly, regulatory impact analyses 
are not required. 

Regulatory Flexibility Act 

B. H. (Bill) Jones. Administrator. 
Packers and Stockyards Administration, 
has determined that the rules will not 
have a significant economic impact on a 
substantial number of small entities. For 
those registrants required to increase 
bond coverage from $5,000 to $10,000, 
the cost of this increased bond coverage, 
approximately $50 per year per 
registrant, is insignificant. 

Paperwork Reduction Act of 1080 

In accordance with the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.), the reporting or recordkeeping 
provisions that are included in this rule 
have been submitted for approval to the 
Office of Management and Budget 
(OMB). They will not be effective until 
OMB approval has been obtained. 

List of Subjects in 9 CFR Part 201 

Reporting and recordkeeping 
requirements. Stockyards, Surety bonds. 
Trade practices. 

Accordingly. Part 201. Chapter 11 of 
Title 9 of the Code of Federal 
Regulations is amended and revised as 
set forth below: 

PART 201—(AMENDED] 

1. Section 201.29 is revised to read as 
follows: 

§ 201.29 Market agencies, packers and 
dealers required to file and maintain bonds. 

(a) Every market agency, packer, and 
dealer, except as provided in paragraph 
(d) herein, and except packer buyers 
registered as dealers to purchase 
livestock for slaughter only, shall 
execute and maintain a reasonable bond 
on forms approved by the Administrator 
containing the appropriate condition 
clauses, as set forth in i 201.31 of the 
regulations, applicable to the activity or 
activities in which the person or persons 
propose to engage, to secure the 
performance of obligations incurred by 
such market agency, packer, or dealer. 


No market agency, packer, or dealer 
required to maintain a bond shall 
conduct his operations unless there is on 
file and in effect a bond complying with 
the regulations in this part. 

(b) Every market agency buying on a 
commission basis and every dealer 
buying for his own account or for the 
accounts of others shall file and 
maintain a bond. If a registrant operates 
as both a market agency buying on a 
commission basis and as a dealer, only 
one bond to cover both buying 
operations need be filed. Any person 
operating as a market agency selling on 
a commission basis and as a market 
agency buying on a commission basis or 
as a dealer shall Hie and maintain 
separate bonds to cover his selling and 
buying operations. 

(c) Each market agency and dealer 
whose buying operations are cleared by 
another market agency shall be named 
as clearee in the bond filed and 
maintained by the market agency 
registered to provide clearing services. 
Each market agency selling livestock on 
a commission basis shall file and 
maintain its own bond. 

(d) Every packer purchasing livestock, 
directly or through an affiliate or 
employee or a wholly-owned subsidiary, 
except those packers whose annual 
purchases do not exceed $500,000. shall 
file and maintain a reasonable bond. In 
the event a packer maintains a wholly- 
owned subsidiary or affiliate to conduct 
its livestock buying, the wholly-owned 
subsidiary or affiliate shall be registered 
as a packer buyer for its parent packer 
firm, and the required bond shall be 
maintained by the parent packer firm. 

2. Section 201.30 is revised to read as 
follows: 

5 201.30 Amount of market agency, dealer 
and packer bonds. 

(a) Market agency selling livestock on 
commission . To compute the required 
amount of bond coverage, divide the 
dollar value of livestock sold during the 
preceding business year, or the 
substantial part of that business year. In 
which the market agency did business, 
by the actual number of days on which 
livestock was sold. The divisor (the 
number of days on which livestock was 
sold) shall not exceed 130. The amount 
of bond coverage must be the next 
multiple of $5,000 above the amount so 
determined. When the computation , 
exceeds $50,000. the amount of bond 
coverage need not exceed $50,000 plus 
10 percent of the excess over $50,000. 
raised to the next $5,000 multiple. In no 
case shall the aamount of bond coverage 
for a market agency selling on 
commission be less than $10,000 or su^h 


higher amount as required to comply 
with any State law. 

(b) Market agency buying on 
commission or dealer. The amount of 
bond coverage must be based on the 
average amount of livestock purchased 
by the dealer or market agency during a 
period equivalent to 2 business days. To 
compute the required amount of bond 
coverage, divide the total dollar value of 
livestock purchased during the 
preceding business year, or substantial 
part of that business year, in which the 
dealer or market agency or both did 
business, by one-half the number of 
days on which business was conducted. 
The number of days in any business 
year, for purposes of this regulation, 
shall not exceed 260. Therefore, the 
^ divisor (one-half the number of days on 
* which business was conducted) shall 
not exceed 130. The amount of the bond 
coverage must be the next multiple of 
$5,000 above the amount so determined. 
When the computation exceeds $75,000. 
the amount of bond coverage need not 
exceed $75,000 plus 10 percent of the 
excess over $75,000, raised to the next 
$5,000 multiple. In no case shall the 
amount of bond coverage be less than 
$10,000 or such higher amount as 
required to comply with any State law. 

(c) Market agency acting as clearing 
agency. The amount of bond coverage 
must be based on the average amount of 
livestock purchased by all persons for 
whom the market agency served as a 
clearor during a period equivalent to 2 
business days. To compute the required 
amount of bond coverage, divide the 
total dollar value of livestock purchased 
by all persons for whom the market 
agency served as a clearer during the 
preceding business year, or substantial 
part of that business year, in which the 
market agency acting as clearing agency 
did business, by one-half the number of 
days on which business was conducted. 
The number of days in any business 
year, for purposes of this regulation, 
shall not exceed 260. Therefore, the 
divisor (one-half the number of days on 
which business was conducted) shall 
not exceed 130. The amount of bond 
coverage must be the next multiple of 
$5,000 above the amount so determined. 
When the computation exceeds $75,000. 
the amount of bond coverage need not 
exceed $75,000 plus 10 percent of the 
excess over $75,000, raised to the next 
$5,000 multiple. In no case shall the 
amount of bond coverage be less than 
$10,000 or such higher amount as 
required to comply with any State law. 

(d) Packer. The amount of bond 
coverage must be based on the average 
amount of livestock purchased by the 
packer during a period iquivalent to 2 
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business days. To compute the required 
amount of bond coverage, divide the 
total dollar value of livestock purchased 
during the preceding business year, or 
substantial part of that business year, in 
which the packer did business, by one- 
half the number of days on which 
business was conducted. The number of 
days in any business year, for purposes 
of this regulation, shall not exceed 260. 
Therefore, the divisor (one-half the 
number of days on which business was 
conducted) shall not exceed 130. The 
amount of the bond coverage must be 
the next multiple of $5,000 above the 
amount so determined. In no case shall 
the amount of bond coverage for a 
packer be less than $10,000. 

(e) If a person applying for registration 
as a market agency or dealer has been 
engaged in the business of handling 
livestock before the date of the 
application, the value of the livestock 
handled, if representative of future 
operations, must be used in computing 
the required amount of bond coverage, if 
the applicant for registration is a 
successor in business to a registrant 
formerly subject to these regulations, the 
amount of bond coverage of the 
applicant must be at least that amount 
required of the prior registrant, unless 
otherwise determined by the 
Administrator. If a packer becomes 
subject to these regulations, the value of 
livestock purchased, if representative of 
future operations, must be used in 
computing the required amount of bond 
coverage. If a packer is a successor in 
business to a packer formerly subject to 
these regulations, the amount of bond 
coverage of the successor must be at 
least that amount required of the prior 
packer, unless otherwise determined by 
the Administrator. 

(f) Whenever the Administrator has 
reason to believe that a bond is 
inadequate to secure the performance of 
the obligations of the market agency, 
dealer or packer covered thereby, the 
Administrator shall notify such person 
to adjust the bond to meet the 
requirements the Administrator 
determines to be reasonable. 

3. A new § 201.35 is added to read as 
follows: 

5 201.35 Letters of credit as bond 
equivalents. 

(a) Any packer, market agency, or 
dealer required to maintain a surety 
bond under these regulations may elect 
to maintain, in whole or partial 
substitution for such surety bond, one or 
more irrevocable letters of credit on 
which a trustee is authorized to draw 
funds subject to a trust agreement. The 
amount of such letters of credit, surety 
bond, trust fund agreement or 


combination thereof, must be the total 
amount of the surety bond otherwise 
required under these regulations. 

(b) Any such letter of credit must be 
issued by a national bank or a bank 
insured by the Federal Deposit 
Insurance Corporation. 

(c) The trustee on any such trust 
agreement must be a person financially 
responsible, independent of the packer, 
market agency or dealer, and 
satisfactory to the Administrator. 

(d) Any letter of credit issued 
pursuant to this section must be 
received by the trustee authorized to 
draw funds on it and a photographically 
reproduced copy of such letter of credit, 
and a fully executed duplicate of such 
trust agreement, and of any 
endorsement, rider, amendment, 
indemnity agreement, or other 
attachment to such trust agreement, 
must be filed with the Regional 
Supervisor for the area of the packer**, 
market agency’s, or dealer's principal 
place of business. 

(e) Such letters of credit and trust 
agreements to which funds drawn 
thereunder would be subject must be on 
the following forms: 

(Identification of bank and. if desird, branch, 
division, department, etc.) 

Irrevocable Transferable Standby Letter of 
Credit 

Our letter of credit no.-. (if desired:) 

This number must be mentioned on all drafts 
and correspondence. 

Date: 

To: (Identification of Trustee), as Trustee 
under a certain Trust Agreement, effective on 
(date), to which (packer, market agency or 
dealer) ts a party, or successor Trustee under 
the same Trust Agreement 
This credit is transferable, one or more 
times, but only to a successor Trustee 
designated by the Packers and Stockyards 
Administration, United Slates Department of 
Agriculture, under the same Trust Agreement. 
Any such transfer shall govern ail rights of 
the Trustee, including the entire amount 
which remains available under this credit at 
the time of such transfer. 

Sight draft or drafts should be drawn on us. 
your draft or drafts drawn at sight bearing 
the clause. M drawn under (bank) standby 

letter of credit no.-dated-up to the 

aggregate amount of $ 

Any such draft must be accompanied by 
drawer's signed statement “drawer will 
dispose of funds received under the 
accompanying draft in accord with the Trust 
Agreement effective on (date) to which 
(packer, market agency or dealer) is a party.** 
We will not be responsible for drawer’s 
disposition of funds received by drawer 
If any such draft is drawn by a successor 
Trustee under the same Trust Agreement it 
must be accompanied by a copy of the letter 
of the Packers and Stockyards 
Administration. United States Department of 
Agriculture, designating such drawer as 


successor Trustee. We will not be responsible 
for verifying the authenticity of any such 
document which appears on its face to be 
authentic. 

Except as otherwise specifically provided 
herein, any such draft need not be 
accompanied by any other document 

This credit may not be modified without 
the written approval of the Administrator. 
Packers and Stockyards Administration. 
United States Department of Agriculture. 
(Either) 

Any such draft must be received by us on 
or before (expiration date). We hereby agree 
with drawers, endorsers, and bona fkle 
holders of all drafts drawn hereunder and in 
compliance herewith that such drafts wilt be 
duly honored at sight upon presentation to us- 
(if desired:) The amount of any draft drawn 
hereunder must be endorsed to the reverse 
side of this tetter of credit by the negotiating 
bank, and any such draft must be 
accompanied by a signed statement that an 
appropriate notation has been made, or by 
this letter 

(Or. if desired, the preceding paragraph may 
read as follows:) 

Any such draft must be received by us on 
or before (expiration date). We hereby agree 
with drawers of all drafts drawn hereunder 
and in compliance herewith that such drafts 
wifi be duly honored at sight upon 
presentation to us. (if desired:) This letter 
must be presented with any such draft, for 
endorsement of the amount of such draft on 
the reverse side of this letter. 

Except as provided above, this credit is 
subject to the Uniform Customs and Practice 
for Documentary Credits (1974 revision). 
International Chamber of Commerce 
Publication No. 290. 

Authorized Signature. 

Trust Agreement for Use With One or More 
Letters of Credit, in lieu of Bond Required of 
Livestock Market Agencies, Dealers and 
Packers Under the Packers and Stockyards 
Act, 1921, as Amended and Supplemented 

Whereas the provisions of the Packers and 
Stock yards Act 1921. as amended and 
supplemented, and the regulations issued 
thereunder by the Secretary of Agriculture, 
acting through the Administrator, Packers 
end Stockyards Administration, United 
State?* Department of Agriculture. 

Washington. D.C. 2025a hereinafter known 
as the Administrator, require a good and 
sufficient surety bond or its equivalent of 
market agencies, dealers, and packers os 
defined in said Act to cover their obligations 
as such: and 

Whereas-, hereinafter known as the 

principal, is engaged in business as a market 
agency, dealer, or packer as defined in that 

Act and-. hereinafter known as the 

trustee, accepts the obligations of the trustee 
hereunder. 

Now. therefore, the principal has obtained 
or will obtain, from one or more banks, one 
or more irrevocable letters of credit, under 
which the trustee may draw funds from such 
banks, for the account of the principal, for the 
following purposes and subject to the 
following conditions: 
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Applicable if Principal S«Ua on Commission 

(1) If the principal shall pay when due to 
the person or persons entitled thereto the 
gross amount, less lawful charges, for which 
all livestock is sold for the accounts of others 
by the principal. 

Applicable if Principal Buys oo Commission 
or as Dealer 

(2) If the principal shall pay when due to 
the person or persons entitled thereto the 
purchase price of all livestock purchased by 
the principal for his own account or for the 
accounts of others, and if the arincipal shall 
safely keep and properly disburse all funds, if 
any. which come into his hands for the 
purpose of paying for livestock purchased for 
the accounts of others. 

Applicable if Others Clear Through Principal 

(3) If the principal, acting os a clearing 
agency responsible for the financial 
obligations of other registrants engaged In 
buying livestock, vte (insert here the names 
of such other registrants as they appear .in the 
application for registration), or if such other 
registrants shall (1) pay when due to the 
person or persons entitled thereto the 
purchase price of all livestock purchased by 
other such registrants for their own account 
or for the accounts of others and (2) safely 
keep and properly disburse all funds coming 
into the hands of such principal or such other 
registrants for the purpose of paying for 
livestock purchased for the accounts of 
others. 

Applicable if Principal Buys as a Packer 

(4) If the principal shall pay when due to 
the person or persons entitled thereto the 
purchase price of all livestock purchased by 
the principal for his own account. 

Conditions-and-were deleted 

prior to execution and are not part hereof. 

If such condition or conditions are met. 
then funds drawn by the trustee hereunder 
shall not be liable, but if there shall be any 
defaults, failures, or neglects under any one 
or more of said conditions, then such funds 
shall be liable, subject to the following terms, 
conditions and limitations: 

(a) Any person damaged by failure of the 
principal to comply with any condition of this 
agreement, in a transaction occurring on or 
after the effective date of this agreement and 
before the termination date of this agreement 
In accord with its provisions, may recover 
under this agreement in accord with and 
subject to its provisions. Acts, omissions or 
failures of authorized agents or 
representatives of the principal or persons 
whom the principal shall knowingly permit to 
represent themselves as acting for the 
principal shall be taken and construed to be 
acts, omissions or failures of the principal 
and to be within the protection of this 
agreement to the same extent and in the same 
manner as if they were the personal acts of 
the principal. 

(b) The trustee shall not be liable to pay 
any claim for recovery under this agreement 
If it is not in writing and received by either 
the trustee or the Administrator within 120 
days from the date of the transaction of 
which the claim is based. Whichever of these 
persons receives such a claim shall notify the 


other such person and the principal at the 
earliest practicable date. 

(c) The trustee, upon determination that 
funds are due to a claimant shall draw funds 
pursuant to a letter of credit obtained by the 
principal under this agreement, as necessary 
to pay what is duo to the claimant up to the 
amount of such letter, and pay such funds to 
the claimant, except as otherwise provided 
hereinafter. The truitee, prior to paying any 
funds to any claimant, shall determine the 
total amount due to all claimants under this 
agreement If such total amounts exceeds the 
total of funds which can be drawn by the 
trustee under letterfs) of credit obtaining by 
the principal under this agreement, the 
trustee shall distribute such funds pro rata 
among the claimants to which funds are due. 
Payment by the trustee to any such claimant 
and acceptance by any such claimant of aoch 
payment from the trustee shall discharge the 
trustee, and reduce the amount of funds 
subject to this agreement, as to such claimant 
and In the amount of such payment 

(d) If the principal seeks an order of a court 
to enjoin the honoring of a draft drawn by the 
trustee, or an order of a court to enjoin 
payment by the trustee of a claim, or both, 
the trustee shall notify the claimant and the 
Administrator. In any such action the trustee 
shall not be obligated to defend; the claimant 
at his own expense may defend in the name 
of the trustee. 

(c) Any claimant under this agreement may 
maintain suit in his own name and at his own 
expense against the trustee and. if desired 
the principal, to recover under this agreement 
even though such claimant is not a party 
named in this agreement, except as provided 
hereinafter. The trustee shall not be liable to 
pay any claim for recovery under this 
agreement if it is not in writing and received 
by the trustee or the Administrator within 120 
days from the date of the transaction on 
which it is bated, or if the claimant 
commences suit against the trustee thereon in 
lest than 180 or more than 547 days (which is 
approximately 18 months) of the date of the 
transaction on which the claim is based. The 
principal and the trustee hereby waive every 
defense, if any there be. based on the fact 
that any such claimant is not a party or privy 
to this agreement In any such action brought 
by a claimant against the trustee, the trustee 
shall not be obligated to defend; the principal 
or any other claimant at his own expense 
may defend In the name of the trustee. 

(f) U any draft of the trustee under a letter 
of credit obtained by the principal under this 
agreement is not honored by the bank cm 
which it is drawn, the trustee shall notify the 
claimant and the Administrator. The claimant 
may at his own expense bring legal action in 
the name of the trustee to compel payment 
under tho IctteT of credit to the trustee for 
disposition under this agreement The trustee 
shall not be obligated to prosecute In any 
such action. 

(g) If one irrevocable letter of credit 
obtained by the principal under this 
agreement is replaced by another in the same 
form issued by the same bank under which 
the trustee can draw the same or a greater 
amount at the same or a later time than under 
the former such letter of credit the trustee 
may surrender the former in exchange for the 


latter. In exchange for the entire amount 
which can be drawn by the trustee under any 
such letter of credit, the trustee may 
surrender such letter. The trustee may 
dispose of any such letter which has expired. 
The trustee shall nob without written 
approval of the Administrator, otherwise 
surrender or dispose of any letter of credit 
obtained by the principal under this 
agreement. 

(h) If any letter of credit obtained by the 
principal under this agreement is about to 
expire and has not been replaced by another 
in the same form issued by the same bank 
under which the trustee can draw the same or 
a greater amount at a later time than under 
the expiring letter of credit, the trustee, 
unless the Administrator shall in writing slate 
that this is unnecessary, shall obtain the full 
amount of such expiring letter of credit before 
it expires. 

(i) This agreement may be terminated by 
either the trustee or the principal, by 
delivering, to the other such person and the 
Administrator, written notice of termination 
stating or describing a termination date. The 
termination date shall not be less than 30 
days after the date such notice of termination 
Is received by the Administrator unless the 
Administrator in writing approves an earlier 
termination date. Transactions occurring 
after the termination date may not be the 
basis of claims under this agreement The 
trustee shall deliver such notice upon receipt 
of any claim for recovery under this 
agreement unless the principal informs the 
trustee that action will be taken to contest 
the claim. The trustee, unless otherwise 
directed in writing by the Administrator, 
shall before the termination date, draw the 
full amount which can be drawn under every 
letter of credit obtained by the principal 
hereunder. 

U) During times when the trustee holds 
funds which have been obtained under this 
agreement, the trustee shall invest such funds 
in the name of the trustee In fully negotiable 
obligations of or guaranteed by the United 
Stales, or in deposits in national banks or 
other banks insured by the Federul Deposit 
Insurance Corporation, or as otherwise 
approved in writing by the Administrator. 

The trustee shall not be obligated to 
maximize interest received on such funds. 
Interest received by the trustee on such funds 
•hall be disposed of by the trustee in the 
same manner as such funds. The trustee shall 
not expend such funds except as follows: 

(1) Such funds may bo used to pay taxes 
due on account of interest received by the 
trustee on such funds; 

(2) Such funds may. with the written 
approval of the Administrator, be used to pay 
reasonable expenses and compensation of 
the trustee; 

(3) Such funds may be paid to claimants to 
whom such funds are due under this 
agreement; 

(4) Such funds determined not to be needed 
to pay claimants under this agreement may. 
with the written approval of the 
Administrator, be returned to the bank from 
which such funds are obtained for credit to 
the account of the principal. 
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(k) No amendment, endorsement, rider, or 
modification of this agreement shall be 
effective unless it is in writing, a fully 
executed duplicate of it is received by the 
Administrator, and either 30 days shall 
elapse after the date the duplicate is received 
by the Administrator or the Administrator 
shall state in writing that he has no objection 
to it. Termination of the clearance of a 
registrant under condition clause 3 of this 
agreement may be accomplished by a rider 
deducting the name of such registrant. 

(l) The trustee may resign by delivering 
written notice of resignation to the 
Administrator. The Administrator is hereby 
authorized to designate 8 person to act as 
trustee under tikis agreement if the trustee 
designated herein or a successor trustee 
resigns, or fails or Is unable to act or serve. 
Immediately upon such designation by the 
Administrator, the prior trustee shall transfer 
all letters of credit obtained by the principal 
hereunder, and shall pay over all funds 
drawn under such letters of credit and in the 
possession of the prior trustee, to the person 
so designated by the Administrator. Such 
transfer and payment shall discharge the 
prior trustee from all obligation hereunder to 
draw funds after such transfer under any 
letter of credit so transferred, or to disburse 
any funds so paid, and from all other 
obligations accruing under this agreement 
after such transfer and payment. Resignation 
shall not operate to dischorge the prior 
trustee from obligations accruing under this 
agreement prior to such transfer and 
payment. 

(m) The term "person** as used in this 
agreement shall be construed to mean and 
include both singular and plural, 
corporations, partnerships, associations, 
individuals and the heirs, executors, 
administrators, successors, or assigns thereof. 

(n) Any reference herein to one letter of 
credit shall be deemed to apply to multiple 
letters of credit if obtained by the principal 
under this agreement 

(oj Any notice or document required to be 
given to or filed with the Administrator under 
this agreement may be given to the Regional 
Supervisor. Packers and Stockyards 
Administration, for the region of the 
principal's residence or principal place of 
business. Any approval, authorization, 
designation or other action by the 
Administrator under this agreement may be 
taken or performed by such Regional 
Supervisor or by the Administrator. 

This agreement shall become effective on 
the-day of-. 19 — 

Signature of Trustee 
Signature of Principal 

(7 U.S.C. 204, 220(a)) 

Done at Washington. D.C.. this 23rd 
day of February 1983. 

B. H (Bill) (ones. 

Administrator, Packers and Stockyards 
Administration. 

[PR Doc *3-1817 Filed 3-1.0): MS mn| 
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FEDERAL ELECTION COMMISSION 
11 CFR Part 110 
(Notice 1983-51 
Disclaimer Notices 

AGENCY: Federal Election Commission. 
action: Transmittal of regulations to 
Congress. 

SUMMARY: FEC regulations at 11 CFR 
110.11 governing the inclusion of 
disclaimer notices in political 
communications and advertising have 
been revised and transmitted to 
Congress pursuant to 2 U.S.C. 438(d). 
The revisions clarify the Act’s 
requirements for the use of disclaimers 
on solicitations and on communications 
expressly advocating the election or 
defeat of a clearly identified candidate. 
Further information on the precise 
changes made is contained in the 
supplementary information which 
follows. 

effective date: Further action, 
including the announcement of un 
effective date, will be taken by the 
Commission after these regulations have 
been before the Congress 30 legislative 
days in accordance with 2 U.S.C. 438(d). 
FOR FURTHER INFORMATION CONTACT: 
Ms. Susan E. Propper, Assistant General 
Counsel. 1325 K Street. NW„ 
Washington. D.C. 20483. (202) 523-4143 
or (800) 424-9530. 

SUPPLEMENTARY INFORMATION: The 

revisions are based upon the 
Commission’s experience in 
administering 2 U.S.C. 441d and on 
public comment received in response to 
the Commission's Notice of Proposed 
Rulemaking (47 FR 3796; January 27, 
1982). 

2 U.S.C. 438(d) requires that any rule 
or regulation prescribed by the 
Commission to implement Title 2. United 
States Code, be transmitted to the 
Speaker of the House of Representatives 
and the President of the Senate prior to 
final promulgation. If neither House of 
Congress disapproves of the regulations 
within 30 legislative days of their 
transmittal, the Commission may finally 
prescribe the regulations in question. 

The following regulations were 
transmitted to Congress on February 25. 
1983. 

Explanation and lustiflcation for 11 CFR 
110.11(a) 

The Commission has revised 
subsection (a) of 11 CFR 110.11 to 
address several issues that have arisen 
concerning the current regulation. 
Overall, the language of this subsection 
has been redrafted to more closely 
follow 2 U.S.C- 44ld. 


Subsection (a)(1) has been revised to 
more clearly indicate that all 
communications that expressly 
advocate the election or defeat of a 
candidate or that solicit contributions 
must contain a disclaimer if they are 
made through a form of general public 
political advertising. References to 
posters and yard signs have been 
included in the list of media which 
trigger the notice requirement. In 
addition, the last sentence of this 
subsection now requires that the 
disclaimer appear on the front face of 
communications, such as those on 
billboards, that only have a front side 
viewed by the public. 

Subsections (a)(1) (i) and (ii) generally 
follow 2 U.S.C. 441d(a) (1) and (2). 
Subsection (a)(l)(iii) has been redrafted 
to more closely follow 2 U.S.C. 
441d(a)(3). 

Subsection (a)(l)(lv) has been revised 
to contain two subsections. Subsection 
(A) now covers solicitations directed to 
the general public made on behalf of a 
political committee that is not a 
candidate's authorized committee. 
Subsection (B) exempts solicitations by 
a separate segregated fund from the 
disclaimer notice requirement when the 
solicitation is for contributions to the 
separate segregated fund. This latter 
provision incorporates into the 
regulations the Commission’s opinion in 
Advisory Opinion 1980-71. 

A new second sentence has been 
added to subsection (a)(2), exempting 
communications made using means on 
which inclusion of a disclaimer would 
be impracticable. Examples of such 
means are skywriting and watertowers. 

The Commission notes that 2 U.S.C. 
435(b). which required committees to 
include a notice on all literature and 
advertising stating that a copy of the 
committee’s reports were on file with 
and available from the Commission, was 
repealed by Congress in the 1979 
Amendments to the Federal Election 
Campaign Act, effective January 8,1980. 
Pub. L 98-187. 

List of Subjects in 11 CFR Part 110 

Campaign funds, Political committees, 
Political candidates. 

PART 110—| AMENDED] 

11 CFR Part 110 is amended by 
revising i 110.11(a) to read as follows: 

} 110.11 Communications; advertising. 

(a)(1) Except as provided at 11 CFR 
110.11(a)(2). whenever any person 
makes an expenditure for the purpose of 
financing a communication that 
expressly advocates the election or 
defeat of a clearly identified candidate, 
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or that solicits any contribution, through 
any broadcasting station, newspaper, 
magazine, outdoor advertising facility, 
poster, yard sign, direct mailing or any 
other form of general public political 
advertising, a disclaimer meeting the 
requirements of 11 CFR 110.11(a)(1) (i), 

(ii). (iii) or (iv) shall appear and be 
presented in a clear and conspicuous 
manner to give the reader, observer or 
listener adequate notice of the identity 
of persons who paid for and. where 
required, who authorized the 
communication. Such person is not 
required to place the disclaimer on the 
front face or page of any such material, 
as long as a disclaimer appears within 
the communication, except on 
communications, such as billboards, 
that contain only a front face. 

* (i) Such communication, including any 
solicitation, if paid for and authorized 
by a candidate, an authorized committee 
of a candidate, or its agent, shall clearly 
state that the communication has been 
paid for by the authorized political 
committee; or 

(il) Such communication, including 
any solicitation, if authorized by a 
candidate, an authorized committee of a 
candidate or an agent thereof, but paid 
for by any other person, shall clearly 
state that the communication is paid for 
by such other person and. is authorized 
by such candidate, authorized 
committee or agent; or 

(iii) Such communication, including 
any solicitation, if made on behalf of or 
in opposition to a candidate, but paid fur 
by any other person and not authorized 
by a candidate, authorized committee of 
a candidate or its agent, shall clearly 
state that the communication has been 
paid for by such person and is not 
authorized by any candidate or 
candidates committee. 

(iv) (A) For solicitations directed to the 
general public on behalf of a political 
committee which is not an authorized 
committee of a candidate, such 
solicitation shall dearly state the full 
name of the person who paid for the 
communication. 

(D) For purposes of this section, 
whenever a separate segregated fund 
solicits contributions to the fund from 
those persons it may solicit under the 
applicable provisions of 11 CFR Part 114. 
such communication shall not be 
considered a form of general public 
advertising and need not contain the 
disclaimer set forth in 11 CFR 
110.11(a)(l)(iv)(A). 

(2) The requirements of 11 CFR 
110.11(a)(1) do not apply to bumper 
stickers, pins, buttons, pens and similar 
small items upon which the disdaimer 
cannot be conveniently printed. The 
requirements of 11 CFR 110.11(a)(1) do 


not apply to skywriting, watertowers or 
other means of displaying an 
advertisement of such a nature that the 
inclusion of a disclaimer would be 
impracticable. 

Dated: February 25.1903. 

Danny Lae McDonald. 

Chairmon. Federal Ejection Commission. 

|FR Doc A9-4Z96 FVl»d >-1-4* *45 *m| 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

l A-5-FRL 2290-21 

Approval and Promulgation of 
Implementation Plans; Ohio 

agency: Environmental Protection 
Agency (EPA) 

action: Final rule. _ 

summary: The EPA announces final 
rulemaking on a revision to the Ohio 
State Implementation Plan (SIP) for 
Volatile Organic Compounds (VOC). 

The revision is a variance from the 
December 31.1982. SIP deadline for 
achieving final compliance with 
emission limits, applicable to the 
Standard Register Company, for a 
surface coating line and spray booth for 
painting miscellaneous metal parts at its 
Dalton fadlity. The SIP revision allows 
the Standard Register Company 
additional time to convert to high-solids 
paints and extends the final compliance 
date to December 31.1983. EPA's action 
is based upon a request from the State 
of Ohio to approve a revision to its SIP. 
date: This action will be effective May 
2.1983 unless notice is received within 
30 days that someone wishes to submit 
adverse or critical comments. 
ADDRESSES: Copies of this revision to 
the Ohio SIP are available for inspection 
at: The Office of the Federal Register, 
1100 L Street, NW., Room 8401, 
Washington, D.C. 20408. 

Copies of the SIP revision, and other 
materials relating to this rulemaking are 
available for inspection at the following 
addresses: (It is recommended that you 
telephone Uylaine McMahan at (312) 
353-0398 before visiting the Region V 
Office). 

Environmental Protection Agency, 
Region V. Air Programs Branch. 230 
South Dearborn Street, Chicago. 
Illinois 60604 

Environmental Protection Agency. 

Public Information Reference Unit. 401 
M Street* SW.. Washington. D.C 
20460 


Ohio Environmental Protection Agency. 

Office of Air Pollution Control. 361 

East Broad Street. Columbus, Ohio 

43218 

Written Comments Should be Sent to: 
Gary Gulezian. Chief. Regulatory 
Analysis Section, Air Programs Branch. 
Region V, Environmental Protection 
Agency, 230 South Dearborn Street. 
Chicago. Illinois 60604. 

FOR FURTHER INFORMATION CONTACT: 
Uylaine McMahan, (312) 353-039& 
SUPPLEMENTARY INFORMATION: On 
October 22.1982. the Ohio 
Environmental Protection Agency 
(OEPA) submitted a revision to its ozone 
SIP for the Standard Register Company. 
The revision is in the form of a variance 
for an extended compliance time 
schedule to convert to high-solids paints 
for a surface coating line and spray 
booth for painting miscellaneous metal 
parts. The surface coating line and spray 
booth are located at the Standard 
Register Company in Montgomery 
County. 

Under the existing Federally approved 
SIP a surface coating line and spray 
booth for painting miscellaneous metal 
parts are subject to the compliance 
schedule contained in Ohio 
Administrative Code (OAC) Rule 3745- 
21-04(C)(28) an<J emission limits 
contained in OAC Rule 3745-21- 
09{U)(l)(a)(iv). Final compliance is 
required by December 31,1982. 

In lieu of the requirements contained 
in OAC Rule 3745-21-04(C)(28) the State 
is requesting an extended compliance 
time schedule for the Standard Register 
Company to convert to high-solids 
paints. The final compliance date 
contained in the variance is December 
31,1983. for the surface coating line and 
spray booth at this facility. 

The variance contains a compliance 
schedule which includes legally 
enforceable increments of progress 
toward compliance. To ensure 
reasonable progress in achieving 
compliance for a surface coating line 
and spray booth for painting 
miscellaneous metal parts, compliance 
schedules were established for the 
calendar year 1982 and 1983. The 
revised compliance schedule contains 
the following increments of progress: (a) 
submittal of a final control plan by 
October 22,1982; (b) conversion of 
french gray color line to high-solids 
paints by March 31.1983; (c) conversion 
of cinnamon air dry and bake enamels 
to high-solids paints by June 30,1983; (d) 
conversion of all remaining baking 
enamels to high-solids paints by 
September 30.1983: and (e) final 
compliance achieved by December 30, 
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1983. The Standard Register Company is 
required to submit a report to the State 
two weeks after each of the milestone 
dates listed above. 

When the Ohio SIP was approved in 
1980, it was determined that the 
Standard Register Company would 
achieve the December 31.1982, 
compliance date through the use of 
waterborne coatings. However, the 
amount of time necessary for 
waterborne coalings to dj^ would be 
such that the parts and the line would 
require more space than is available at 
this facility. Due to the low amount of 
VOC emitted by the coating operation, 
add-on control equipment prohibitively 
costly for this facility. These problems 
render waterborne coatings technicality 
and economically infeasible as RACT 
for this facility. 

The technology for high-solids paints 
is available, as is the application. The 
Standard Register Company believes 
that its suppliers can overcome some 
minor problems which now exist and 
make a coatings switch to high-solids by 
December 31.1983. 

The Montgomery County area is 
currently designated as urban 
nonattainment for ozone. The approved 
1979 ozone attainment demostration in 
the SIP for this area originally showed a 
growth cushion of 2761 tons of VOC 
emissions. This demonstration relied on 
use of the rollback model and current 
and comprehensive VOC emission 
inventories. This cushion has been 
revised by Ohio EPA to reflect the 
impact of new sources, variance 
requests and shutdowns since approval 
of the 1979 Ozone SIP. The growth 
cushion is now 2250 tons per year of 
VOC emissions. If a variance for 
Standard Register Company is 
approved, the cushion at the end of 1982 
will still be 2244 tons of VOC. Thus, 
attainment and maintenace of the ozone 
standard will not be jeopardized. Once 
compliance has been achieved, the six 
tons per year of VOC emitted by the 
Standard Register Company will be 
added back to the growth cushion. 

EPA has reviewed this variance and 
the State’s documentation concerning 
RACT for this source and concurs with 
the State’s conclusion. In addition. EPA 
has reviewed the existing Ozone SIP for 
Montgomery County and determined 
that its growth cushion will not be 
jeopordized. EPA is. therefore, 
approving this variance. 

Because EPA considers today’s action 
noncontroversial and routine, we are 
approving it today without prior 
proposal. The action will become 
effective on May 2,1983. However, if we 
receive notice by April 1.1983 that 
someone wishes to submit critical 


comments, then EPA will publish: (1) A 
notice that withdraws the action, and (2) 
a notice that begins a new rulemaking 
by proposing the action and establishing 
a comment period. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of Section 3 of Executive 
Order 12291. Under 5 U.S.C. Section 
605(b). the Administrator has certified 
that SIP approvals do not have a 
significant economic impact on a 
substantial number of small entities. 

(See 46 FR 8709). Under Section 307(b)(1) 
of the Act. petitions for judicial review 
of this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by May 2.1983. This 
action may not be challenged later in 
proceedings to enforce its requirements. 
(See Sec. 307(b)(2).) 

List of Subjects in 40 CFR Part 52 

Air pollution control. Ozone, Sulfur 
oxides. Nitrogen dioxide. Lead, 
Particulate matter. Carbon monoxide. 
Hydrocarbons. Intergovernmental 
relations. 

Note:—Incorporation by reference of the 
State Implementation Plan for the State of 
Ohio, was approved by the Director of the 
Federal Register on July 1,1982. 

(Secs. 110 and 172 of the Clean Air Act, as 
amended (42 U.S.C 7410 and 7502)) 

Dated: February 18. 1983. 

AnnaM. Corsuch. 

Administrator. 

PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS 

Title 40 of the Code of Federal 
Regulations. Chapter I. Part 52 is 
amended as follows: 

Subpart KK—Ohio 

1. Section 52.1670 is amended by 
adding paragraph (c){50) as follows: 

| 52.1870 Identification of the plan. 

• tlio 

(C) • • • 

(50) On October 22,1982, the Ohio 
Environmental Protection Agency 
submitted a revision to Us Ozone SIP for 
the Standard Register Company. The 
revision request is In the form of a 
variance for an extended compliance 
time schedule for a surface coating line 
and spray booth for painting 
miscellaneous metal parts. Final 
compliance is changed from December 
31.1982 to December 31.1983. 

• • • • • 

(PR Doc Filed V1-S3. *4S «»} 
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IA-10-FRL2288-4) 

40 CFR Part 52 

Revision to State of Oregon State 
Implementation Plan 

agency: Environmental Protection 
Agency (EPA). 
action: Final rule. 

summary: By this Notice, EPA today 
announces its approval of a revision to 
the Oregon State Implementation Plan 
(SIP) which was received by EPA on 
August 10.1982. This revision amends 
the Motor Vehicle Emission Control Test 
Criteria Methods and Standards (OAR 
340-34-320 through 24-350) as It relates 
to Oregon Vehicle Inspection Program. 
EPA is approving the amendments 
because these changes will improve the 
operational providers of the testing 
program. 

date: This action will be effective on 
April 1.1983, unless notice is received 
before 30 days after date of publication 
that someone wishes to submit adverse 
or critical comments. If such notice is 
received, EPA will open a formal 30-day 
comment period on this action. 
addresses: Copies of materials 
submitted to EPA may be examined 
during normal business hours at: 

Central Docket Section (10A-82-19), 
West Tower Lobby, Gallery 1. 
Environmental Protection Agency. 401 
M Street, SW., Washington. D.C 
20400: 

Air Programs Branch. Environment 
Protection Agency. 1200 Sixth Avenue. 
Seattle. Washington 98101; 

State of Oregon, Department of 
Environmental Quality. 522 SW. Fifth. 
Yeon Building. Portland. Oregon 
97207. 

Copy of the State’s submittal is 
located at: The Office of the Federal 
Register. 1100 L Street, NW.. Room 8401. 
Washington. D.C 

Comments should be addressed to: 
Laurie M. Krai. Air Programs Branch, 
Environmental Protection Agency. 1200 
Sixth Avenue, Seattle. Washington 
98101. 

FOR FURTHER INFORMATION CONTACT: 

Loren McPhillips, Air Programs Branch. 
Environmental Protection Agency. 1200 
Sixth Avenue, Seattle. Washington 
98101. Telephone. (206) 442-7369, FTS. 
399-7389. 

SUPPLEMENTARY INFORMATION: 

On June 24.1980. EPA published in the 
Federal Register (45 FR 42285) final 
rulemaking on Part D revisions to the 
Oregon SIP. As part of that action, EPA 
approved the ongoing Portland 
inspection and maintenance (I/M) 
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program on the condition that the 
Oregon Department of Environmental 
Quality (DEQ) submit adequate 
operating rules for this program by July 
15,1980. DEQ responded on July 26,1980 
by submitting a SIP revision which 
included regulations OAR 340-24-300 
through 340-24-350 and on January 2, 

1981 EPA approved in the Federal 
Register (46 FR 35) this revision. 

On August 10.1982, DEQ submitted 
amendments to the Motor Vehicle 
Emission Control Test Criteria Methods 
and Standards (OAR 340-24-320 through 
24-350) as part of the Vehicle Inspection 
Program rules. These amendments 
include minor revisions to certain 
definitions and test procedures and 
incorporate a clarification to DEQ's 
engine change policy. EPA hereby 
approves the amendments because 
these changes will improve the 
operational procedures and will not 
affect the programs effectiveness. 

The public should be advised that this 
action will be effective 60 days from the 
date of this Federal Register notice. 
However, if notice is received within 30 
days that someone wishes to submit 
adverse or critical comments on any or 
all of the revisions approved herein, the 
action on those revisions will be 
withdrawn and two subsequent notices 
will be published before the effective 
date. One notice will withdraw the final 
action on those revisions and another 
will begin a new rulemaking by 
announcing a proposal of the action on 
those revisions and establish a comment 
period. 

Under Section 307(b)(1) of the Clean 
Air Act. a judicial review of this action 
is available only by the filing of a 
petition for review in the United States 
Court of Appeals for the appropriate 
circuit within 60 days of the date of 
publication of this notice. Under Section 
307(b)(2) of the Clean Air Act, the 
requirements which are the subject of 
today's notice may not be challenged 
later in civil or criminal proceedings 
brought by EPA to enforce these 
requirements. 

Pursuant to the provisions of 5 U.S.C. 
Section 605(b), the Administrator has 
certified that SIP approval under Section 
110 and 172 of the Clean Air Act will not 
have a significant economic impact on a 
substantial number of small entities (46 
FR 8709. January 27.1961). 

Under Executive Order 12291, EPA 
must judge whether or not a regulation 
is “major" and therefore subject to the 
requirements of regulatory impact 
analysis. This regulation is not judged to 
be major, since it merely approves 
actions taken by the State and does not 
establish 8ny new requirements. 


The Office of Management and Budget 
has exempted this rule from the 
requirements of Section 3 of the 
Executive Order 12291. 

List of Subjects in 40 CFR Part 52 

Air pollution control. Ozone. Sulfur 
oxides. Nitrogen dioxide. Lead. 
Particulate matter. Carbon monoxide. 
Hydrocarbons. Intergovernmental 
relations. 

(Secs. 110 «nd 172, Clean Air Act (42 U.S.C 
7410(41) and 7502) 

Dated: February 18,1983. 

Anne M. Gorsuch. 

Administrator 

Note.—Incorporation by reference of the 
Implementation Plan for the State of Oregon 
was approved by the Director of the Office of 
Federal Register on July 1982- 

Port 52 of Chapter l, Title 40 of the 
Code of Federal Regulations is amended 
as follows: 

PART 52—l AMENDED 1 

Subpart MM—Oregon 

Section 52.1970 is amended by adding 
paragraph (c)(59) as set forth below: 

$ 52.1970 Identification of plan. 


(59) On August 18,1982 the State of 
Oregon Department of Environmental 
Quality submitted a revision to OAR 
340-24-300 to 24-350 (Vehicle Inspection 
Program Rules). 

IFH Doc w-wn PM S-1-S3; W5 «®| 
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40 CFR Part 180 
IPP2F2635/R534; PM-FRL 2312-21 

Tolerances and Exemptions From 
Tolerances for Pesticide Chemicals In 
or on Raw Agricultural Commodities; 

1 -<8-Methoxy-4,8-Oimethy Inony IH- 

(Methylethyl) Benzene 

agency: Environmental Protection 
Agency (EPA). 
action: Final rule. 

summary: This rule establishes an 
exemption from the requirement of a 
tolerance of residues for the insect 
growth regulator l-(8-Methoxy-4,8- 
diraethylnonyl)-4-(l -roethy lethyl) 
benzene when used on pastures and 
range grass for the control of red 
imported fire ants. 

This regulation to eliminate the need 
to establish a maximum permissible 
level for residues of the insect growth 
regulator was requested by Stauffer 
Chemical Company. 


EFFECTIVE DATE: March 2,1983. 

address: Written objections may be 
submitted to the: Hearing clerk (A-110). 
Environmental Protection Agency. Rm. 
3708. 401 M Street SW„ Washington, 

D C. 20460. 

FOR FURTHER INFORMATION CONTACT: 

Franklin D. R. Gee. Product Manager 
(PM) 17, Registration Divison (TS-707C), 
Office of Pesticide Programs, 
Environmental Protection Agency. Rm. 
207. CM No. 2,1921 Jefferson Davis 
Highway. Arlington, VA 22202. (703- 
557-2690). 

SUPPLEMENTARY INFORMATION: EPA 

issued a notice in the Federal Register of 
March 17.1982 (Federal Register/Vol. 

47. No. 52/Wednesday, March 17,1982) 
which announced that Stauffer Chemical 
Company, 1200 South 47th Street, 
Richmond, Calif. 94804, had filed a 
pesticide petition (2F2635) with the EPA 
which proposed that an exemption from 
the requirement of a tolerance be 
established for residues of the insect 
growth regulator l-(8-Methoxy-4,-6- 
dimethylnonyl)-4-(l-methylethyi) 
benzene to control red imported fire 
ants on fields, fallow pasture or crops. 
Subsequently, the petition was amended 
to delete crops and include only pasture 
and range grass. 

No comments were received in 
response to this notice of filing. 

The active ingredient l-(8-methoxy- 
4,8-dimethylnonyl)-4-ll raethylethyl) 
benzene in this product is an insect 
growth regulator which acts slowly to 
reduce fire ant colonies. This Insect 
growth regulator does not exhibit direct 
toxic effects to fire ants; it acts by 
disrupting the endocrinological 
functions of the fire ants. When it is 
picked up by the worker ants as food 
and brought to the nest, and fed by 
trophallaxis to the larvae, the larv ae 
develop into nonviable sexuais, 
therefore, shifting the caste development 
from workers to sexuais. Consequently, 
this leads to the disappearance of the 
workers which ultimately leads to a 
decline in food gathering, brood tending, 
colony maintenance and eventually 
death of the colonies. 

l-(8-methoxy-4,8Hlimethylnonyl)-4*(l- 
methylethyl) benzene is a bait 
formulation which consists of 12% 
active and 96.8% inert ingredients. A 
relatively low application rate is 
recommended at 4.8 grams of active 
ingredient per acre two times per year. 

The data submitted for referenced in 
the petition and all other relevant 
material have been evaluated. The 
toxicologicul data considered in support 
of the exemption from the requirement 
of a tolerance.for this petition included: 
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• Acute oral toxidty (rats)—LD^>5g/ 

• Acute dermal toxidty (rabbits)— 
LDs«>2g/kg 

• Primary dermal and ocular irritation 
studies showing no irritation in the 
ocular study and only moderate 
irritation in the dermal study 

• Mutagenicity evaluation in Salmonella 
typhimurium with no mutagenic 
potential 

• In-vitro mutagenicity study 

• Mouse lymphoma foreward mutation 
study—negative 

• Liver enzyme induction study 

• Teratogenicity study—Negative 

• Interim 90-day subchronic study (rats) 
showing an apparent no-observed- 
effect level (NOEL) of 10 mg/kg/day 
The above tests did not show any 

deleterious effects that would indicate a 
cause for alarm by the use of this 
product However, additional data has 
been requested. The following is a list of 
studies to be submitted after 
Conditional Registration: 

Toxicology 

• Final Report on 90-Day Feeding Study 
(Rat)—due May 1983 

• Teratogenicity Study (Rabbit)—due 
Dec. 1983 

• 90-Day Feeding Study (Dog)—due 
Sept. 1984 

Actions being taken to obtain the 
lacking information are: 

• The petitioner has been advised of the 
data that are lacking, and has agreed 
in writing to submit all data by the 
specified dates and not to contest 
tolerance revocation in the event the 
results of the data indicate 
unreasonable adverse effects as 
stated in 40 CFR 162.11. 

Finally, the use will be permitted 
under a conditional registration, and 
may be terminated quickly should 
additional data not be provided or 
should some unreasonable adverse 
effects be identified during the review of 
new data and information. 

Considering the beneficial role of this 
compound in fire ant control 
management, the reduction of more 
hazardous pesticides and the inherent 
target species specificity of this 
compound, the Agency concludes that 
the benefits of use far exceed any risk 
postulated under worst case 
possibilities. 

The toxicity data reviewed in support 
of the exemption from the requirement 
of a tolerance is adequate to support an 
exemption from the requirement of a 
tolerance for the insect growth regulator 
1 -(6 Met hoxy-4,8-dimclhyInony 1) -4-{ 1- 
methylethylj benzene when used on 
pasture and range grass. 


The pesticide is considered useful for 
the purpose for which the exemption is 
sought, and it is concluded that the 
exemption from the requirement of a 
tolerance will protect the public health. 
Therefore, 40 CFR Part 180 is amended 
as set forth below. 

Any person adversely affected by this 
regulation may, within 30 days after 
publication of this notice in the Federal 
Register, file written objections with the 
Hearing Clerk, at the address given 
above. Such objections should be 
submitted in quintuplicate and specify 
the provisions of the regulation deemed 
objectionable and the grounds for the 
objections. If a hearing is requested, the 
objections must state the issues for the 
hearing and the grounds for the 
objections. A hearing will be granted if 
the objections are supported by grounds 
legally sufficient to justify the relief 
sought. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L 96- 
534. 94 Stat. 1164, 5 U.S.C. 601-812), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of March 9,1982. 

Effective on: March 2,1983. 

List of Subjects in 40 CFR Pari 160 

Administrative practice and 
procedure. Agricultural commodities. 
Pesticides and pests. 

(Sec 408(d)(2). 68 Stat 512 (21 US.C 
340o(dK2))) 

Dated: February 19,1983. 

Edwin L foimton. 

Director. Office of Pesticide Programs. 

PART 180—(AMENDED] 

Therefore. 40 CFR Part 180 is 
amended by adding a new § 180.1079 to 
read as follows: 

5180.1079 1-(6*Methoxy-4,8- 
dlmethylnonylF4-<methylethy?) benzene; 
exemptions from the requirement of a 
tolerance. 

An exemption from the requirement of 
a tolerance is established for residues of 
the insecticide H8-methoxy-4,8- 
dimethylnonyi}-4-{methylethyl) benzene 
when used for fire ants control on 
pasture and range grass. 

One BMW fifed M4J *45 «m| 

BILLING COOC 


40 CFR Part 180 

IPP 2E2646/R5181 PH-FRL 2313-71 

Tolerances and Exemptions From 
Tolerances for Pesticide Chemicals in 
or on Raw Agricultural Commodities; 
Cyano(3-Phenoxyphenyl)Methyl 4- 
C hi or o-Alphas 1- 
MethylethylJBenzeneacetate 

agency: Environmental Protection 
Agency (EPA). 
action: Final rule. 

summary: This rule establishes a 
tolerance for residues of the insecticide 
cyano(3-phenoxypheny!jmethyl 4- 
chloro-alpha-(l- 

methylethyl)benzeneacctate in or on the 
raw agricultural commodity artichokes. 
This regulation to establish a maximum 
permissible level for residues of the 
insecticide in or on artichokes was 
requested, pursuant to a petition, by the 
Interregional Research Project No. 4 (JR- 
«)• 

EFFECTIVE DATE: March 2, 1983. 
address: Written objections may be 
submitted to the: Hearing Clerk (A-110). 
Environmental Protection Agency. Rm. 
3708, 401 M SL. SW.. Washington, D.C. 
2046a 

FOR FURTHER INFORMATION CONTACT: 

Donald Stubbs. Emergency Response 
Section. Process Coordination Branch, 
Registration Division (TS-707C). 
Environmental Protection Agency. Rm. 
71BB, CM No. 2.1921 Jefferson Davis 
Highway. Arlington. VA. 22202, (703- 
557-1192). 

SUPPLEMENTARY INFORMATION: EPA It 

issued a notice of proposed rulemaking 
published in the Federal Register of 
January 5,1983 (48 FR 484) that 
announced that the Interregional 
Research Project No. 4 (1R-4). New 
Jersey Agricultural Experiment Station. 
P.O. Box 231, Rutgers University. New 
Brunswick. NJ 08903, had submitted 
pesticide petition 2E2848 to EPA on 
behalf of the 1R-4 Technical Committee 
and the Agricultural Experiment Station 
of California. 

The petition requested that the 
Administrator, pursuant to section 
408(e) of the Federal Food, Drug, and 
Cosmetic Act. propose the 
establishment of a tolerance for residues 
of the insecticide cyano(3- 
phenoxyphenyljmethyl 4-chloro-alpha- 
(l-methylethyl)benzcneacetate in or on 
the raw agricultural commodity 
artichokes at 0.2 ppm. 

There were no comments on requests 
for referral to an advisory committee 
received in response to the proposed 
rule. 
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The data submitted in the petition and 
other relevant material have been 
evaluated and discussed in the notice of 
proposed rulemaking The pesticide is 
considered useful for the purpose for 
which the tolerance is sought. It is 
concluded that the tolerance would 
protect the public health and is 
established as set forth below. 

Any person adversely affected by this 
regulation may, within 30 days after 
publication of this notice in the Federal 
Register, file written objections with the 
Hearing Clerk, at the address given 
above. Such objections should specify 
the provisions of the regulation deemed 
objectionable and the grounds for the 
objections. If a hearing is requested, the 
objections must state the issues for the 
hearing and the grounds for the 
objections. A hearing will be granted if 
the objections are supported by grounds 
legally sufficient to justify the relief 
sought. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

(Sec. 406(e). 68 Stat 514 121 U.S.C 346(a)(e)}) 

list of Subjects in 40 CFR Part 160 

Administrative practice and 
procedure. Agricultural commodities. 
Pesticides and pests. 

Dated: February 17,1983. 

Edwin L. Johnson. 

Director, Office of Pesticide Programs, 

PART 180—l AMENDED] 

Therefore, 40 CFR 100.379 is amended 
by adding and alphabetically inserting 
the raw agricultural commodity 
artichokes to read as follows: 

5 180.379 Cyano(3-phenoxyphcnyl)mcthyl 


4-chloro-atpria-< t -mcthylelhyl) 
benzeneacetate; tolerances for residues. 

• • • • • 

CocnmoditMW 

F*rt« pm 
irtHton 

• • • • 

AMOfcW _ 

• ♦ • • 

_ 02 

(FR Doc. tV&21» FU«d VI-43, 0 45 «m) 


BILLING COOC 4560-50-M 



41 CFR Part 15-1 


(OA-FRL 2312-8) 

General 

agency: Environmental Protection 
Agency. 


action: Final rule. 


summary: The Environmental Protection 
Agency (EPA) is revising its 
procurement regulation relating to 
debarred, suspended and ineligible 
bidders. The intended effect of this 
revision is to eliminate Agency 
regulations duplicating intended Federal 
Procurement Regulations. 

EFFECTIVE DATE: March 2.1983. 

FOR FURTHER INFORMATION CONTACT: 

Lawrence E. Sawler. Procurement and 
Contracts Management Division (PM- 
214), Environmental Protection Agency. 
401 M Street. SW.. Washington. D.C. 
20400. (202/382-5182). 

SUPPLEMENTARY INFORMATION: (a) The 

Office of Federal Procurement Policy 
issued a Policy Letter on June 24,1982, 
on Government-wide Debarment, 
Suspension and Ineligibility. 

(b) This Policy Letter sets forth in 
Appendix A the Government-wide 
policies for debarment and suspension 
of Government contractors ond provides 
for a consolidated listing of debarments 
and suspensions. In addition, it provides 
for a listing of contractors that have 
been declared ineligible pursuant to 
statutory authority. 

(c) Amendments to the Federal 
Procurement Regulations will be made 
in order to implement this policy. 

(d) The EPA has determined that its 
current procurement regulations contain 
duplications and conflicts with the 
Policy Letter. 

(e) This rule deletes those policies and 
procedures in the EPA procurement 
regulation pertaining to debarred, 
suspended and ineligible bidders. 

(f) The Agency has not invited public 
comments on this rule as its purpose is 
to reduce the proliferation of regulations 
and administrative burdens associated 
with debarred, suspended and ineligible 
bidders. 

(g) The Office of Management and 
Budget (OMB) has exempted this 
regulation from the requirements of 
Executive Order 12291 pursuant to 
section 8(b) of that Order. 

List of Subjects in 41 CFR Part 15-1 

Conflict of interest. Government 
procurement. Environmental protection. 

PART 15-1—(AMENDED) 

For the reasons set out in the 
preamble, 41 CFR Part 15-1 is amended 
as follows: 

1. The table of contents for Part 15-1 
is amended by removing the contents of 
Subpart 15-1.6—Debarred, Suspended 
and Ineligible Bidders. 


Subpart 15-1.6—l Removed) 

2. Subpart 15-1.6 is removed in its 
entirety. 

Dated: December 28.1982. 

John P. Morion. 

Assistant Administrator for Administration, 

|FR Doc. &-SZS3 Filed VI-09, 444 «*) 

BILLING COOt ISOO-NM* 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
(Circular No. 2521) 

43 CFR Part 3800 

Surface Management of Unpatented 
Mining Claims Located on the Public 
Lands; Amendments Affecting Special 
Category Lands 

agency: Bureau of Land Management. 
Interior. 

action: Final rulemaking. 

summary: This final rulemaking will 
maintain a special protection for special 
category lands contained within the 
public lands while lessening the burden 
on mining claimants by removing the 
requirement for a plan of operation for 
certain of those areas. 

EFFECTIVE DATE: April 1. 1983. 
address: Any suggestions or inquiries 
should be sent to: Director (520). Bureau 
of Land Management, 1800 G Street 
NW.. Washington. D C. 20240. 

FOR FURTHER INFORMATION CONTACT. 
Eugene Carlat. (202) 343-8537. 
SUPPLEMENTARY INFORMATION: The 
proposed rulemaking amending the 
existing regulations on Surface 
Management of Unpatented Mining 
Claims Located on the Public Lands was 
published in the Federal Register on 
March 22,1982 (47 FR 12197). Comments 
were invited for a 45-day period during 
which 68 comments were received. The 
comments came from the following 
sources: 51 individuals; 12 associations, 
including one that represented 6 
different groups; 2 companies identified 
with the mining industty; 2 Federal 
agencies; and one local government. The 
comments have been carefully reviewed 
as part of the decisionmaking process on 
this final rulemaking. 

In summary, the final rulemaking 
retains the mandatory requirement for 
filing a plan of operations for mining 
operations, irrespective of the areal 
extent of the surface disturbance, 
located in areas designated for 
controlled or limited use in the 
California Desert Conservation Area; 
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existing and potential components of the 
Wild and Scenic Rivers System; Areas 
of Critical Environmental Concern; 
components of the National Wilderness 
Preservation System; and areas closed 
to off-road vehicle use. It removes the 
requirement for filing a plan of 
operations for disturbance of five acres 
or less on lands designated for moderate 
use end intensive use by the California 
Desert Conservation Area plan; in areas 
where off road vehicle use is limited; 
and for lands encompassed in valid 
existing right areas within lands 
withdrawn from operation of the mining 
laws. In its place, as is the case for all 
other public lands, operations that 
disturb more than five acres must have 
an approved plan before starting 
operations and notices must be filed for 
operations that would disturb 5 acres or 
less 15 days prior to commencement of 
operations. 

The final rulemaking also provides 
that a properly filed notice affecting 5 
acres or less and any plans of 
operations properly filed and approved, 
will constitute authorization for the use 
of off-road vehicles, avoiding the need 
to acquire separate authorization for 
such use. 

In general, the comments suggested 
that the changes made by the proposed 
rulemaking may not have struck a 
reasonable balance between efforts to 
reduce the administrative burden on 
mining claimants, and the need to 
prevent unnecessary and undue 
degradation on special category lands. 
Some comments applauded the changes 
made by the proposed rulemaking, with 
a few of those comments requesting only 
minor changes. 

One of the comments stated the view 
that a regulatory impact analysis should 
have been completed on this 
rulemaking. An environmental 
assessment was completed on the 
proposed rulemaking. That assessment 
showed that the proposed changes 
would have some impact on the human 
environment but that impact would not 
be significant. Operations conducted 
under a notice must include reclamation 
of surface disturbance. Operators mu9t 
not knowingly disturb Federal property, 
cultural resources, fossils or threatened 
or endangered species. Inspection of 
reclaimed operations by Bureau of Land 
Management personnel is mandatory 
under the regulations. The protection 
afforded by a notice and the 
requirement for a plan would, in the 
judgment of the Bureau, provide public 
lands comprehensive protection, 
including those no longer subject to 
mandatory plans of operations. The 
changes made by the final rulemaking 


further enhance this view by the 
retention of the requirement for the 
filing of a plan of operations on those 
special category lands that have 
legislative mandates regarding their 
significance. Therefore, no regulatory 
impact analysis has been prepared on 
this rulemaking. 

Comments on the specific sections of 
the proposed rulemaking will be 
discussed in connection with the 
epecific section to which they relate. 

Section 3809.1-3 

The proposed rulemaking would have 
deleted the mandatory requirement for 
the filing of a plan of operations for 
operations located within special 
category lands. The majority of the 
comments objected to deleting the 
requirement for the filing of a plan of 
operations on such lands because: (1) 
The lands are sensitive and highly 
susceptible to unnecessary or undue 
degradation; (2) an operator, through 
ignorance or intent could cause 
unnecessary or undue degradation; and 
(3) a perception that the Bureau of Land 
Management's limited manpower and 
general unwillingness to adopt tough 
enforcement measures will not act as a 
deterrent In response to those 
comments, and as a result of the 
legislative mandates relating to special 
category lands, the final rulemaking 
continues to require the filing of a plan 
of operations for any operation, other 
than casual use. in designated special 
category lands; however, the number of 
special category areas have been 
reduced in the final rulemaking. Those 
categories that have been eliminated 
(California Desert Conservation Area 
lands classed as moderate or intensive 
use areas, lands designated for "limited" 
off-road vehicle use. and areas of valid 
existing rights within lands withdrawn 
from the operation of the mining laws), 
are adequately protected under notice 
requirements and do not require the 
additional scrutiny of plans of 
operations for disturbance to five acres 
or less. 

Paragraph (a) is umended by the final 
rulemaking to clarify when operations 
conducted under a notice will not be 
allowed. When proposed operations 
overlap or are contiguous to 
unreclaimed project areas that are a 
result of operations conducted under a 
previous notice, the operator is required 
to file a plan of operations. This 
requirement will not apply to those 
cases where non-contiguous project 
areas disturb five acres or less and are 
covered by individual notices. 

In order to have paragraph (b) of 
S 3809.1-3 conform to the requirements 
of the existing regulations, the final 


rulemaking adds language that states 
that a properly filed notice of 
disturbance of five acres or less wiil 
constitute authorization for use of off¬ 
road vehicles in connection with any 
operations. The requirement to reclaim 
lands disturbed in furtherance of mining 
operations conducted under a notice, 
plus the mandatory inspection by the 
authorized officer reduce the amount of 
paperwork that an operator needs to 
file. This is a continuance of the clear 
intent of the existing regulations when 
they were initially promulgated in 1980. 

A number of comments objected to 
the change made by the proposed 
rulemaking in paragraph (f) $ 3809.1-3 
which requires the authorized officer to 
issue a notice of noncompliance in 
connection with activities that fail to 
comply with the existing regulations as 
they relate to the prevention of undue or 
unnecessary degradation or completion 
of reclamation. The final rulemaking 
gives the authorized officer discretion on 
the issuance of the notice of 
noncompliance. This change makes the 
regulations less burdensome and makes 
them a better management tool. 

Section 3809.1-4 

Several of the comments objected to 
eliminating the mandatory filing of a 
plan of operations within special 
category lands as being directly counter 
to the intent of Congress on the 
treatment of designated wilderness 
areas, wild and scenic river areas, 
designated Areas of Critical 
Environmental Concern and areas • 
closed to off-road vehicle use. After a 
review of the legislative mandate 
relating to special category lands, the 
final rulemaking retains the requirement 
for a plan of operations for ail of the 
special category lands described above, 
as well as for areas designated as 
controlled or limited use areas by the 
California Desert Conservation Area 
plan. Eliminated from such category are 
lands classified by the California Desert 
Conservation Area plan as moderate or 
intensive use areas, lands designated for 
"limited" off-road vehicle and areas of 
valid existing rights within withdrawn 
lands. Those lands under wilderness 
review will still be subject to the 
provisions of 43 CFR Subpart 3802. This 
change will reduce the administrative 
burden on the public and the Bureau of 
Land Management while ensuring 
adequate protection for special category 
lands. The change made by the final 
rulemaking will affect only a small 
number of mining operations which will 
be more than offset by the protection 
afforded lands that have characteristic* 
that should be protected. 
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A new paragraph (e) has been added 
to { 3809.1-4 by the final rulemaking 
that makes it clear that the filing and 
approval of a plan of operations 
constitutes authorization for use of an 
off-road vehicle under the provision of 

43 CFR PArt 8340. This change is in 
keeping with the intent of the existing 
regulations and reduces the 
administrative burden on the using 
public. 

Section 3009.1-9 

A lew comments objected to the 
removal by the proposed rulemaking of 
the provision for a nationwide bond in 
paragraph (d) of 5 3809.1-9. After a 
careful review of the comments and the 
capabilities of the Bureau of Land 
Management to administer a nationwide 
bonding system for unpatented mining 
claims, the final rulemaking retains the 
nationwide bonding system. 

Editorial changes and technical 
corrections have been made as needed. 

The principal author of this final 
rulemaking is Eugene Carlat. Division of 
Minerals and Geothermal Resources, 
assisted by the staff of the Office of 
Legislation and Regulatory 
Management. Bureau of Land 
Management. 

The Department of the Interior has 
determined that this document is not a 
major rule under Executive Order 12291 
and will not have a significant economic 
impact on a substantial number of small 
entities under the Regulatory Flexibility 
Acl (5 U.S.C. 001 et seq.). 

The changes made by this final 
rulemaking have a uniform impact on all 
entities having unpatented mining 
claims located on the public lands. The 
changes should, in fact, reduce the 
regulatory burden on all those affected 
by the requirements of 43 CFR Subpart 
3809. 

The information collection 
requirements contained in 43 CFR 
Subpart 3809 hove been approved by the 
Office of Management and Budget under 

44 U.S.C. 3507 and assigned clearance 
number 1004-0104. 

List of Subjects for 43 CFR Part 3800 

Administrative practice and 
procedure, Environmental protection. 
Public lands— -mineral resources. 
Wilderness areas. 

Under the authority of section 2319 (30 
U.S.C. 22) and 2478 (43 U.S.C. 1201) of 
the Revised Statutes and the Federal 
Land Policy and Management Act of 
1978 (43 U.S.C. 1701 et seq.). Part 3800. 
Group 3800. Subchapter C. Chapter 11 of 
Title 43 of the Code of Federal 


Regulations is amended as set forth 
below. 

Carrey E. Camithers. 

Assistant Secretary of the Interior 
February 10.1983. 

PART 3800—LANDS AND MINERALS 
SUBJECT TO LOCATION 

Subpart 3809—Surface Management 

Note.-—The information collection 
requirements contained in this subpart have 
been approved by the Office of Management 
and Budget under 44 U.S.C. 3507 and assigned 
clearance number 1004-0104. This 
Information is needed lo permit the 
authorized officer to determine if a plan of 
operations is needed to protect the public 
lands and their resources end to determine if 
the plan of operations, if one is required, is 
adequate. The obligation to respond is 
required to obtain a benefit. 

5 3809.0-5 (Amended! 

1. Section 3809.0-5 is amended by: 

a. Amending paragraph (b) by 
removing the words “or limited"; and 

b. Amending paragraph (k) by 
inserting in the last sentence of the 
paragraph immediately after the phrase 
“Wild and Scenic Rivers," the phrase 
“areas designated as part of the 
National Wilderness System 
administered by the Bureau of Land 
Management". 

$ 3809.1-3 [Amended) 

2. Section 3809.1-3 is amended by; 

a. Amending paragraph (a) by 
inserting in the second sentence after 
the phrase “a subsequent notice" the 
phrase “covering substantially the same 
ground"; 

b. Amending paragraph (b) by adding 
at the end of the paragraph the sentence 
“Notices properly filed under this 
section constitute authorization under 
part 8340 of this title (Off-Road 
Vehicles)."; and 

c. Revising paragraph (f) to read: 

(f) Failure of the operator to prevent 
undue or unnecessary degradation or to 
complete reclamation to the standards 
described in this subpart may cause the 
operator to be subject to a notice of 
noncompliance as described in § 3809.3- 
2 of this title. 

§3809.1-4 (Amended) 

3. Section 3809.1-4 is amended by: 
a. Revising paragraph (b)(1) to read: 

• • • • • 

(b) * * 

"(1) Lands in the California Desert 
Conservation Area designated as 
‘controlled’ or ’limited’ use areas by the 
California Desert Conservation Area 
plan;"; 


b. Removing paragraph (b)(5) in its 
entirety; and 

c. Renumbering paragraph (b)(8) as 
paragraph (b)(5) and amending it by 
removing the phrase “or 'limited* *'. 

4. Section 3809.1-4 is amended by 
adding a new paragraph (c) to read: 

• • • • « 

"(c) Plans properly Filed and approved 
under this section constitute 
authorization under part 8340 of this title 
(Off-Road Vehicles).'* 

§3809.2-1 (Amended) 

5. Section 3809.2-l(c) is amended by 
removing the phrase “is §3809.1-6(a)" 
and replacing it with the phrase "in 

§ 3809.1-8". 

§ 3809.2-2 (Amended) 

8. Section 3809.2-2(e)(2) is amended 
by adding at the end the phrase “after 
notification to the authorized officer of 
such discovery." 

§3809.4 lAmended) 

7. Section 3809.4(b) is amended by 
inserting after the phrase "within 30 
days after the date of* the phrase 
“receipt of*. 

in* Doc. BS-&2M Filed S-l-M; 445 Mftj 

BILLING COOf 4310-44-41 


INTERSTATE COMMERCE 
COMMISSION 

49 CFR Part 1033 

Various Railroads Authorized To Use 
Tracks and/or Facilities of the 
Chicago, Rock Island and Pacific 
Railroad Co., Debtor (William M. 
Gibbons, Trustee) 

agency: Interstate Commerce 
Commission. 

action: Forty-Eighth Revised Service 
Order No. 1473. 

summary; Pursuant to Section 122 of the 
Rock Island Transition and Employee 
Assistance Act, Public Law 96-254. this 
order authorizes various railroads to 
provide interim service over the 
Chicago. Rock Island and Pacific 
Railroad Company. Debtor (William M 
Gibbons. Trustee), and to use such 
tracks and facilities as are necessary for 
operations. This order permits carriers 
to continue to provide service to 
shippers which would otherwise be 
deprived of essential rail transportation. 
EFFECTIVE DATE: 12:01 8.m.. March 1. 
1983. and continuing in effect until 11:59 
p.m., July 31.1983. unless otherwise 
modified, amended or vacated by order 
of this Commission. 
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FOR FURTHER INFORMATION CONTACT: 

M. F. Clemens. Jr.. (202) 275-7840 or 275- 
1559. 

SUPPLEMENTARY INFORMATION: 

Decided: February 24.1983. 

Pursuant to Section 122 of the Rock 
Island Railroad Transition and 
Employee Assistance Act Public Law 
96-254 (RITEA). the Commission is 
authorizing various railroads to provide 
interim service over Chicago, Rock 
Island and Pacific Railroad Company. 
Debtor (William M. Gibbons. Trustee), 
(RI) and to use such tracks and facilities 
as are necessary for those operations. 

In view of the urgent need for 
continued rail service over RI's lines 
pending the implementation of long- 
range solutions, this order permits 
carriers to provide service to shippers 
which may otherwise be deprived of 
essential rail transportation. 

Appendix A. to the previous order, is 
revised by deleting at Item 13., the 
authority for The Brandon Corporation 
(BRAN), to operate between Clay Center 
and Manhattan. Kansas, at the request 
of the carrier. Appendix A is further 
revised by deleting at Item 21.B., the 
authority for the Burlington Northern 
Railroad (BN), to operate at Okeene, 
Oklahoma. This property has been 
leased to the North Central Oklahoma 
Railway (NCOK). Also revised is the 
Cadillac and Lake City Railway's (CLK) 
authority to operate 6.23 miles at 
Colorado Springs. Colorado, which 
property has been sold to Denver and 
Rio Grande Western Railroad. All 
succeeding items beyond 12 are 
renumbered accordingly In this 
appendix. 

Appendix A is further revised in this 
order, by adding at Item 18.C, the 
authority for NCOK to extend its 
operation to Homestead. Oklahoma, and 
at Item 18.D., between North Enid and 
Ponca City, Oklahoma, as described in 
the appendix. 

An application has been received 
from COE requesting interim authority 
in Iowa. Nebraska, Kansas, and 
Missouri, over Rock Island lines which, 
in some cases, presently have rail 
service. COE has been requested to 
provide additional information to the 
Board on these overlapping operations, 
as well as certification of the right to do 
business in Kansas, Missouri, and Iowa, 
and compensation arrangements with 
the Trustee. Further action on COE*§ 
application has been suppended pending 
the receipt of the requested information. 

Appendix B of Forty-Third Revised 
Serv ice Order No. 1473 is unchanged 
and is incorporated into this order by 
reference. 


It is the opinion of the Commission 
that an emergency exists requiring that 
the railroads listed in the named 
appendices be authorized to conduct 
operations using RI tracks and/or 
facilities; that notice and public 
procedure are impracticable and 
contrary to the public interest; and good 
cause exists for making this order 
effective upon less than thirty days* 
notice. 

It is ordered 

5 1033.1473 Service Order No. 1473. 

Various railroads authorized to use 
tracks and/or facilities of the Chicago. 
Rock Island and Pacific Railroad 
Company. Debtor (William M. Gibbons , 
Trustee). 

(a) Various railroads are authorized to 
use tracks and/or facilities of the 
Chicago, Rock Island and Pacific 
Railroad Company (RI). as listed in 
Appendix A to this order, in order to 
provide interim service over the RI: and 
as listed in Appendix B to this order, to 
provide for continuation of joint or 
common use facility agreements 
essential to the operations of these 
carriers as previously authorized in 
Service Order No. 1435. 

(b) The Trustee shall permit the 
affected carriers to enter upon the 
property of the RI to conduct service as 
authorized in paragraph (a). 

(c) The Trustee will be compensated 
on terms established between the 
Trustee and the affected carrierfs); or 
upon failure of the parties to agree as 
hereafter fixed by the Commission in 
accordance with pertinent authority 
conferred upon it by Section 122(a) 
Public Law 96-254. 

(d) Interim operators, authorized in 
Appendix A to this order, shall, within 
fifteen (15) days of its effective date, 
notify the Railroad Service Board of the 
date on which interim operations were 
commenced or the expected 
commencement date of those 
operations. Termination of interim 
operations will require at least (30) 
thrity days notice to the Railroad 
Service Board and affected shippers. 

(e) Interim operators, authorized in 
Appendix A to this order, shall, within 
thirty days of commencing operations 
under authority of this order, notify the 
Ri Trustee of those facilities they 
believe are necessary or reasonably 
related to the authorized operations. 

(f) During the period of the operations 
over the RI lines authorized in 
paragraph (a), operators shall be 
responsible for preserving the value of 
the lines, associated with each 
operation, to the RI estate, and for 
performing necessary maintenance to 


avoid undue deterioration of lines and 
associated facilities. 

1. In those instances where more than 
one railroad is involved in the joint use 
of Ri tracks and/or facilities described 
in Appendix B, one of the affected 
carriers will perform the maintenance 
and have supervision over the 
operations in behalf of all the carriers as 
may be agreed to among themselves, or 
in the absence of such agreement, as 
may be decided by the Commission. 

(g) Any operational or other difficulty 
associated with the authorized 
operations shall be resolved through 
agreement between the affected parties 
or, failing agreement, by the 
Commission's Railroad Service Board. 

(h) Any rehabilitation, operational, or 
other costs related to authorized 
operations shall be the sole 
responsibility of the interim operator 
incurring the costs, and shall not in any 
way be deemed a liability of the United 
States Government. 

(i) Application. The provisions of this 
order shall apply to intrastate, interstate 
and foreign traffic. 

(j) Rate applicable. Inasmuch as the 
operations described in Appendix A by 
interim operators over tracks previously 
operated by the RI are deemed to be due 
to carrier's disability, the rates 
applicable to traffic moved over these 
lines shall be the rates applicable to 
traffic routed to. from, or via these lines 
which were formerly in effect on such 
traffic when routed via RI, until tariffs 
naming rates and routes specifically 
applicable become effective. 

(k) In transporting traffic over these 
lines, all Interim operators described in 
Appendix A shall proceed even though 
no contracts, agreements, or 
arrangements now exist between them 
with reference to the divisions of the 
rates of transportation applicable to that 
traffic. Divisions shall be. during the 
time this order remains in force, those 
voluntarily agreed upon by and between 
the carriers; or upon failure of the 
carriers to so agree, the divisions shall 
be those hereafter fixed by the 
Commission in accordance with 
pertinent authority conferred upon it by 
the Interstate Commerce Act 

(l) To the maximum extent 
practicable, carriers providing service 
under this order shall use the employees 
who normally would have performed the 
work in connection with traffic moving 
over the lines subject to this Order. 

(m) Effective date. This order shall 
become effective at 12.-01 a.m., March 1, 
1983. 

(n) Expiration date. The provisions of 
this order shall expire at 11:59 p.m., July 
31.1983. unless otherwise modified. 
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amended, or vacated by order of this 
Commission. 

This action is taken under the 
authority of 49 U.S.C. 10304, 10305, and 
Section 122, Public Law 96-254. 

This order shall be served upon the 
Association of American Railroads, 
Transportation Division, as agent of the 
railroads subscribing to the car service 
and car hire agreement under the terms 
of that agreement and upon the 
American Short Line Railroad 
Association. Notice of this order shall be 
given to the general public by depositing 
a copy in the Office of the Secretary of 
the Commission at Washington. D.C., 
and by filing a copy with the Director, 
Office of the Federal Register. 

List of Subjects in 49 CFR Part 1033 

Railroads. 

By the Commission. Railroad Service 
Board, members J. Warren McFarland. 
Bernard Caillard, and John H. O'Brien 
Agatha L Mergenovtch, 

Secretary. 

Appendix A 

HI Linen Authorized To Be Operated by 
Interim Operators 

1 . Peoria and Pekin Union Railway 
Company (PPUf: 

A. MossviKe. Illinois (milepost 148 23) to 
Peoria, Illinois (milepost 1610) including the 
Keller Branch (milepost 1.55 to 6.15). 

2 . Union Pacifk: Roil rood .Company (UP): 

A. Beatrice. Nebraska. 

B. Approximately 36.5 miles of trackage 
extending from Fairbury. Nebraska, to RI 
Milepost 581 5 north of Hallam. Nebraska. 

3 . Toledo. Peoria and Western Railroad 
Company (TPW): 

A. Peoria Terminal Company trackage from 
Hollis to Iowa Junction. Illinois. 

4. Chicago and North Western 
Transportation Company (CNW): 

A. From Minneapolis-Sl. Paul, Minnesota, 
to Kansas City, Missouri. 

B. From Rock Junction (milepost 5.2) to 
Inver Grove. Minnesota (milepost 0). 

C. From Inver Grove (milepost 344.7) to 
Northwood. Minnesota. 

D. From Clear Lake (unction (milepost 
191.1) to Short Line (unction. Iowa (milepost 
73 6). 

E. From East Des Moines, Iowa (milepost 
350.8) to West Des Moines. Iowa (milepost 
384.34). 

F. From Short Line (unction (milepost 73.6) 
to Carlisle, Iowa (milepost 64.7). 

G. From Carlisle (milepost 64.7) to Allerton. 
Iowa (milepost 0). 

H. From AUerton. Iowa (milepost 363) to 
Trenton, Missouri (milepost 415.9). 

I. From Trenton (milepost 415.9) to Air Line 
Junction, Missouri (milepost 502.2). 

| From Iowa Falls (milepost 97.4) to 
Estherville, Iowa (milepost 206.9). 

K. From Bricelyn. Minnesota (milepost 57.7) 
to Ocheyedan, Iowa (milepost 246.7). 

L. From Palmer (milepost 454.5) to Roya). 
Iowa (milepost 502). 


M. From Dows (milepost 113.4) to Forest 
City. Iowa (milepost 1562). 

N. From Cedar Rapids (milepost 1005 ) to 
Cedar River Bridge. Iowa (milepost 96.2) and 
to serve all industry formerly served by the 
R! at Cedar Rapids. 

O. At Sibley, Iowa. 

P. At Hartley, Iowa. 

Q. From Carlisle to Indianola. Iowa. 

R. At Omaha, Nebraska, (between milepost 
502 to milepost 504). 

5 . Chicago, Milwaukee, St Paul and Pacific 
Railroad Company (MILW): 

A. From Newport. Minnesota to a point 
near the east bank of the Mississippi River, 
sufficient to serve Northwest Oil Refinery, at 
St Paul Park, Minnesota. 

B. Prom Davenport (milepost 182.35) to 
Iowa City, Iowa (milepost 237,01). 

6 Missouri Pacific Railroad Company 

IMP): 

A. From Little Rock. Arkansas (milepost 
135.2) to Hazen. Arkansas (milepost 91.5). 

B. From Little Rock. Arkansas (milepost 
135 2) to Pulaski. Arkansas (milepost 141.0). 

G From Hot Springs (unction (milepost 0.0) 
to and including Rock Island milepost 4.7. 

7 . Norfolk and Western Railway Company 
(NW): is authorized to operate over tracks of 
the Chicago. Rock Island and Pacific Railroad 
Company running southerly from Pullman 
(unction. Chicago. Illinois, along the western 
shore of Lake Calumet approximately four 
plus miles to the point approximately 2.500 
feet beyond the railroad bridge over the 
Calumet Expressway, at which point the RI 
track connects to Chicago Regional Port 
District track, for the purpose of serving 
industries located adjacent to such tracks. 
Any trackage rights arrangements which 
existed between the Chicago, Rock Island 
and Padfic Railroad Company and other 
carriers, and which extend to the Chicago 
Regional Port District Lake Calumet Harbor. 
West Side, will be continued so that shippers 
at the port can have NW rates and routes 
regardless of which carrier performs 
switching services. 

8 . Cadillac and Lake City Railway 
Company (CUC £ 

A. From Poplar Street (milepost 0.76) to and 
including junction with DRCW Belt Line 
(milepost 3.99) all in the vidnity of Denver. 
Colorado. 

*B. From Colorado Springs (milepost 602.7) 
to Caruso, Kansas (milepost 430.0) a distance 
of 172.7 miles. 

C. Over-head rights from Caruso, Kansas 
(milepost 430.0) to Colby, Kansas (milepost 
387.0). a distance of approximately 43 miles, 
in order to effect interchange with the Union 
Padfic Railroad. 

9. Baltimore and Ohio Railroad Company 
(BOf 

A. From Blue Island. Illinois (milepost 15.7) 
to Bureau. Illinois (milepost 114 2), a distance 
of 98 5 miles. 

B. From Bureau. Illinois (milepost 114.12) to 
Henry. Illinois (milepost 12694) a distance of 
approximately 12.8 miles. 

10 . Keoto Washington Transportation 
Company (KWTR): 

A. From Keota to Washington. Iowa; to 
effect interchange with the Chicago, 
Milwaukee, St. Paul and Padfic Railroad 
Company at Washington. Iowa, and to serve 


any industries on the former RI which are not 
being served presently. 

B. At Vinton. Iowa (milepost 120.0 to 123.0). 

G From Vinton (unction. Iowa (milepost 
23.4) to Iowa Falls, Iowa (milepost 97.4). 

11 . The La Salle and Bureau County 
Railroad Company (LSBC): 

A. From Chicago (milepost 0.60) to Blue 
Island. Illinois (milepost 18,81). and yard 
track 6, 9 and 10, and crossover 115 to efTect 
interchange at Blue Island. Illinois. 

B From Western Avenue (Subdivision 1 A, 
(milepost 18.6) to 119th Street (Subdivision 
1 A. milepost 14.6), st Blue Island, Illinois. 

G From Gresham (subdivision 1. milepost 
10.0) to South Chicago (subdivision lB. 
milepost 145) at Chicago, Illinois. 

D. From Pullman function. Chicago. Illinois, 
(milepost 13.2) running southerly to the 
entrance of the Chicago international Port, a 
distance of approximately five miles, for the 
purpose of bridge rights and to effect 
interchange at the Kensington and Eastern 
Yard. 

12 . The Atchison . Topeka and Santa F* 
Railway Company (ATSF): 

A. At Alva. Oklahoma. 

B. At St. Joseph, Missouri. 

13. Iowa Northern Railroad Company 
(IANR): 

A From Cedar Rapids. Iowa (milepost 
100.5). to Manly. Iowa, (milepost 225.1). 

B At Vinton. Iowa, and west on the Iowa 
Falls.Line to milepost 24.3. 

14. Iowa Railroad Company (IRRCf 

A. From Council Bluffs (milepost 490.15) to 
West Des Moines. Iowa (milepost 364.34) a 
distance of approximately 12661 miles. 

B. From Audubon Junction (milepost 440.7) 
to Audubon. Iowa (milepost 465.1) a distance 
of approximately 24.4 miles. 

C. From Hancock. Iowa (milepost 6.4) to 
Oakland. Iowa (milepost 1£3) a distance of 
approximately 5.9 miles. 

D. Overhead rights from West Des Moines. 
Iowa (milepost 364.34) to East Des Moines. 
Iowa (milepost 350.8). (This trackage is 
currently leased to the CNW, sec Item, 5.E.). 

E. From East Des Moines. Iowa (milepost 
350.8) to Iowa City. Iowa (milepost 237.01) a 
distance 113.79 miles. 

F. Overhead rights from Iowa City. Iowa 
(milepost 237.01) to Davenport, kiwa 
(milepost 182.35), including interchange with 
the Cedar Rapids and Iowa City Railway. 
(This trackage is currently leased to the 
MILW. see Item 6.D.). 

G. From Bureau, Illinois (milepost 114.2) to 
Davenport. Iowa (milepost 182.35). 

H. From Rock Island. Illinois through 
Milan. Illinois, to a point west of Milan 
sufficient to serve the Rock Island Industrial 
Complex. 

L At Rock Island Illinois including 26th 
Street Yard. 

(. From Altoona to Pella. Iowa. 

15. Missouri-Kansas- Texas Rail rood 
Company (MKT): 

A. From Oklahoma City. Oklahoma 
(milepost 496.4) to McAlester. Oklahoma 
(milepost 385.0). a distance of approximately 
131.4 miles. 

16 . Chicago Short Line Railway Company 
(CSL): 
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A. From Pullman Junction easterly for 
approximately 1000 feet to serve Clear-View 
Plastics, Inc., all in the vicinity of the Calumet 
switching district 

B. From Rock Island Junction westerly for 
approximately 3000 feet to Irondale Wye. 

17. Kyle Railroad Company (Kyiep 

A. From Belleville (milepost 187.0) to 
Caruso. Kansas (milepost 430.0). a distance of 
approximately 243 miles. KYLE will be 
responsible for the maintenance of the Jointly 
used track between Colby and Caruso as 
mutually agreed upon with CLK, and for 
coordinating operations. 

B. From Belleville (milepost 187.0) to 
Mahaska. Kansas (milepost 170.0) a distance 
of approximately 17 miles. 

C. From Belleville (milepost 225.34) to Clay 
Center, Kansas (milepost 178.37) a distance of 
approximately 47 miles. 

18. North Central Oklahoma Railway. Inc, 
(NCOK): 

A. From Mangum. Oklahoma (milepost 
97.2) to Anadarko. Oklahoma (milepost 
18.14). 

B. From El Reno. Oklahoma (milepost 
51543) to Hydro, Oklahoma (milepost 553.0) a 
distance of approximately 38 miles. 

*C. From Geary. Oklahoma (milepost 0.0) 
to Homestead. Oklahoma (milepost 42.8) a 
distance of approximately 43 miles. 


*D. From North Enid. Oklahoma (milepost 
0.30) to Ponca City. Oklahoma (Milepost 54.8) 
a distance of approximately 54.5 miles. 

19. South Central Arkansas Railway. Inc. 
(SCAR): 

A. From El Dorado, Arkansas (milepost 99) 
to Ruston, Louisiana (milepost 154 77). 

*2a Burlington Northern Railroad 
Company (BN): 

A. At Burlington. Iowa (milepost 0 to 
milepost 2.06). 

2. Fort Worth and Denver Railway 
Company (FWDp 

A. From Amarillo to Bushland. Texas, 
including terminal trackage at Amarillo, and 
approximately three (3) miles northerly along 
the old Liberal Line. 

B. At North Fort Worth. Texas (mileposts 
803.0 to 611.4). 

22. Omaha. Lincoln and Beatrice Railway 
Company (OLBp 

A. At Lincoln. Nebraska (milepost 55916) 
to (milepost 561.37). 

23. Enid Central Railway Company. Inc. 
(EN1C): 

A. From North Enid. Oklahoma (Milepost 
0.12) to Ponca City. Oklahoma (Milepost 
54.8). 

24. Texas North Western Railway 
Company (TNW): 


A. From Hardesty. Oklahoma (milepost 
119.20) to Liberal. Kansas (milepost 152.35) a 
distance of approximately 33.15 miles. 

* Changed. 

• Added. 

Pit Doc SS-Wt2 Fifed M4Ji *45 mu] 

BILLING COOt 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 663 

(Docket No. 30209-24) 

Pacific Coast Groundfish Fishery 

Correction 

In FR Doc. 83-4050 beginning on page 
6715 in the issue of Tuesday, February 
15,1983, make the following correction. 

On page 6715. third column, fifth line 
In the "SUPf>L£MENTAAY INFORMATION" 
paragraph. "January 4.1983" should 
read "January 4,1982.". 

BILLING COOC T50V01-N 
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Proposed Rules 


Federal Register 

Vol. 4a No. 42 
Wednesday. March 2, 1983 


TNs section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed Issuance of rules and 
regulations. The purpose of these notices 
Is to give Interested persons an 
opportunity to participate m the rule 
making poor to the adoption of the final 
rules. 


DEPARTMENT OF JUSTICE 

Immigration and Naturalization Service 

8 CFR Part 103 and 109 

Powers and Duties of Service Officers; 
Availability of Service Records; 
Employment Authorization; Excludable 
or Deportable Aliena 

agency: Immigration and Naturalization 
Service. Justice. 
action: Proposed rule. 

summary: The proposed rule would 
revise the regulations relating to the 
imposition of bond conditions against 
employment in the case of aliens who 
are in exclusion or deportation 
proceedings. The rule sets forth 
conditions under which employment 
may be authorized. The decision to 
waive a no-work rider on a bond will lie 
with the district directors. The revisions 
will eliminate the present cumbersome 
procedures by which Regional 
Commissioners are authorized to impose 
bond conditions against employment. 
date: Comments must be received on or 
before April 4.1983. 

ADDRESS: Please submit written 
comments in duplicate to the 
Commissioner of Immigration and 
Naturalization Service, Room 7100, 425 
Eye Street. NW.. Washington, D.C. 
20536. 

FOR FURTHER INFORMATION CONTACT: 

For General Information Contact: 
Stanley J. Kicszkiel. Acting Instructions 
Officer, Immigration and Naturalization 
Service. 425 Eye Street NW., 
Washington. D.C. 20538 Telephone: (202) 
633-3048. 

For Specific Information Contact: 
Michael J. Heilman. Associate General 
Counsel, Immigration and Naturalization 
Service, 425 Eye Street, NW., 
Washington, D.C. 20538 Telephone (202) 
633-2820. 

SUPPLEMENTARY INFORMATION: The 

proposed rule revises the procedure for 
imposing a condition against 
unauthorized employment in an 


appearance and delivery bond. The 
present rule authorizes the imposition of 
such a condition with the prior approval 
of the Regional Commissioner. The 
proposed rule would allow automatic 
imposition of this condition without 
referral to the Regional Commissioner. 

The proposed rule also sets forth 
conditions which must be met by the 
alien in deportation or exclusion 
proceedings where that alien desires 
release on bond with employment 
authorized. Factors to be considered in 
imposing and waiving bond conditions 
include: The adverse effect of the alien's 
employment on U.S. citizens and 
permanent residents, the numbers of 
aliens engaged in illegal imployment, the 
recentness of the alien's arrival, the 
likelihood of discretionary relief, and the 
effect on U.S. citizen or permanent 
resident dependents. 

These revisions are consistent with 
the general principle that employment of 
aliens in the United States is to be 
strictly controlled to safeguard the 
interests of U.S. citizens and permanent 
resident aliens. 

In accordance with 5 U.S.C. 605(b), the 
Commissioner certifies that this rule, if 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities. 

This would not be a major rule as 
defined by Section 1(b) of E.0.12291. 

List of Subjects 

8 CFR Part 103 

Administrative practice and 
procedure. Authority delegation. 
Bonding, Bonds, Surety bonds. 

8 CFR Part 109 

Aliens, Employment. 

Accordingly, it is proposed to amend 
Chapter I of Title 8 of the Code of 
Federal Regulations as follows: 

PART 103-POWER AND DUTIES OF 
SERVICE OFFICERS: AVAILABILITY 
OF SERVICE RECORDS 

1. In { 103.6. paragraphs (a)(2)(H) and 
(a)(2)(iii), would be revised to read as 
follows: 

i 103.6 Surety bonds. 

(a) • • • 

( 2 ) • • * 

(ii) Condition against unauthorized 
employment . A condition barring 
employment shall be included in an 
appearance and delivery bond in 


connection with a deportation 
proceeding or bond posted for the 
release of an alien in exclusion 
proceedings, unless upon application by 
the alien the District Director 
determines that employment is 
appropriate. 

(ill) Factors to be consideredl Only 
those aliens who upon application under 
§ 109.1(b) of this chapter establish 
compelling reasons for granting 
employment authorization may be 
authorized to accept employment. 

Among the factors to be considered 
when imposing bond conditions are: 

(A) Safeguarding employment 
opportunities for United States citizens 
and lawful permanent resident aliens; 

(B) Impact upon and dislocation of 
American workers by the employment 
of aliens; 

(C) The number of aliens involved in 
performing unauthorized employment: 

(D) Prior immigration violations 
relating to acceptance of unauthorized 
employment of the alien; 

(E) The likelihood of continued 
violations with the same employer, 

(F) The recentness of the alien's 
arrival in the United States: 

(G) The acceptance of the 
unauthorized employment shortly after 
the alien's arrival; 

(H) Whether there is a reasonable 
basis for considering discretionary 
relief; and 

(I) Whether a United States citizen or . 
lawful permanent resident spouse or 
children are dependent upon the alien 
for support, or other equities exist. 

• • • • • 

(Sec. 103, of the Immigration and Nationality 
Act at amended (8 U.S.C. 1103J) 

PART 109—EMPLOYMENT 
AUTHORIZATION 

1. In { 109.1. a new paragraph (b)(8) is 
added to read as follow: 

5 109.1 Classes of aliens eligible. 

• • • • « 

(b) • • * 

(8) Any excludable or deportable alien 
who has posted an appearance and 
delivery bond may be granted 
temporary employment authorization if 
the District Director determines that 
employment is appropriate under 
} 103.6(a)(2)(iii) of this chapter. 

• • • • • 
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(Sec. 103.245(c) of the Immigration and 
Nationality Act at amended (8 U.&C 1103. 
1255(c))) 

Dated: Febuary 15.1983. 

Alan C. Nelson. 

Commissioner. Immigration and 
Naturalization. 

|FR Dk. 0-4291 PM >-VO. H» «■( 

SILLING COOC 4410-KMi 


DEPARTMENT OF AGRICULTURE 

Food Safety and Inspection Service 

9 CFR Part 381 

I Docket Mo. 8CM>84P) 

Removal of Kidneys From Mature 
Chickens and Mature Turkeys 

agency: Food Safety and Inspection 
Service. 

action: Proposed rule. 

summary: This is a proposal to amend 
the Federal poultry products inspection 
regulations to require the removal of 
kidneys from mature chicken and 
mature turkey carcasses after the 
inspectors complete their post-mortem 
inspection of the poultry viscera, but 
before completion of eviscerating 
operations, and to prohibit the use of 
such kidneys for human food. It appears 
that the concentration of cadmium found * 
in these kidneys causes them to become 
adulterated under the Poultry Products 
Inspection Act Cadmium is a toxic 
metal associated with kidney damage in 
humans and is. therefore, injurious to 
human health. Prohibiting kidneys from 
mature chicken and mature turkey 
carcasses to he used for human food 
would prevent a substantia) amount of 
cadmium from entering the American 
diet Additionally, the Agency proposes 
amending the definition of "Ready-to- 
Cook poultry" to include the removal of 
kidneys from mature chickens and 
mature turkeys. 

date: Comments must be received on or 
before May 2,1983. 
address: Written comments toe 
Regulations Office. Attn: Annie johnson, 
FSIS Hearing Clerk, room 2837. South 
Agriculture Building. Food Safety and 
Inspection Service, U.& Department of 
Agriculture. Washington, DC 20250. Oral 
Comments may be made to Dr. John C. 
Prucha, (202) 447-3219. (See also 
"Comments^under supplementary 
INFORMATION.) 

FOR FURTHER INFORMATION CONTACT: 

Dr, John C. Prucha. Director. Slaughter 
Inspection Standards and Procedures 
Division. Meat and Poultry Inspection 
Technical Services, Food Safety and 
Inspection Service. U.S. Department of 


Agriculture. Washington. DC 20250, 

(202) 447-3419. 

SUPPLEMENTARY INFORMATION: . 

Executive Order 12291 

The Agency has determined in 
accordance with executive Order 11291 
that this proposed rule is not a "major 
rule". It will not result in an annual 
effect on the economy of $100 million or 
more. There will be no major increase in 
cost or prices for consumers; individual 
industries; Federal State, or local 
government agencies; or geographic 
regions. It will not have a significant 
adverse effect on competition, 
employment, investment, productivity, 
or the ability of United States-bused 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

Five options were considered during 
the developmental phases of this 
regulatory action. These options 
included removal of kidney s from all 
poultry, or from all poultry destined for 
mechanical deboning; or from all mature 
chickens and turkeys destined for 
mechanical deboning; or from all mature 
poultry; or from all mature chickens and 
turkey*. The option of removal of 
kidneys from all mature chickens and 
mature turkey carcasses was selected as 
the most efficient and least costly 
option. This option would be relatively 
easy to enforce, yet its focus is narrow 
without being burdensome to the 
industry. It focuses on only those birds 
with a high probability of having 
kdineys contaminated with 
unacceptably high levels of cadmium. 

There are two types of costs which 
would be incurred by the poultry 
industry due to the removal of kidneys 
as proposed. The First is increased 
personnel costs due to the fact that 
additional manpower must be used on 
the production line to remove the 
kidneys. The second is product cost due 
to the loss of yield from the weight of 
the kidneys. Total industry costs are 
estimated to range between $1.5 million 
and $1.9 million annually. These figures 
assume total recovery of such kidneys 
compared to total loss under the 
proposal. They may be inflated due to 
the fact that the costs do not reflect that 
kidneys are presently being removed 
from some poultry being exported. No 
significant impacts are expected on 
competition, innovation or foreign trade 
due to the fact that only 5 percent of all 
chickens slaughtered and 1 percent of 
all turkeys slaughtered will be affected. 

Effect on Small Entities 

The Administrator, Food Safety and 
Inspection Service, has determined that 


this proposed rule will not have a 
significant economic impact on a 
substantial number of small entities as 
defined by the Regulatory Flexibility 
Act. Pub. L. 95-354 (5 U.S.C 801). 
because the proposal only requires the 
removal of kidneys from mature 
chickens and mature turkeys at the time 
of slaughter. It does not address all 
processed poultry products. It is 
anticipated that this will not have a 
significant economic impact because it 
affects less than 5 percent of the poultry 
slaughtered under Federal inspection 
(less than 5 percent of all chickens 
slaughtered and only 1 percent of all • 
turkeys slaughtered). 

Comments 

interested persons are invited to 
submit written comments concerning 
this proposal. The Agency is particularly 
interested in receiving additional 
scientific data on the effect of cadmium 
ingestion on the human body, the 
cadmium content of the kidneys of 
mature poultry, and the potential 
adverse health effects to humans of 
cadmium from that source. This 
information will be reviewed by the 
Agency in determining whether to 
promulgate a final rule. 

Written comments should be sent In 
duplicate to the Regulations Office. 
Comments should reference the docket 
number which appears in the heading of 
this document. Any person desiring an 
opportunity for oral presentation of 
views on this proposal must make such 
request to Dr. Prucha so that 
arrangements may be made for such 
views to be presented. A transcript will 
be made of all views orally presented. 
All comments submitted pursuant to this 
notice will be made available for public 
inspection in the Regulations Office 
between 9:00 a jh. and 4iX) pjn.. Monday 
through Friday. 

Background 

The Food Safety and Inspection 
Service is proposing to amend the 
Federal poultry products inspection 
regulations to provide for the removal of 
kidneys from the carcasses of mature 
chickens and mature turkeys after 
USDA inspectors complete their post¬ 
mortem inspection of the poultry 
viscera, but before completion of 
eviscerating operations, and to prohibit 
the use of such kidneys for human food. 
The available data indicates that the 
kidneys of mature poultry are an 
adulterant because of their cadmium 
concentration and should be considered 
to be unfit for human food. 
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Toxicity of Cadmium 

Cadmium is associated with acute and 
chronic health problems in humans. 
Acute toxic effects have been 
manifested in man through kidney, lung, 
and bone disorders. However, chronic 
kidney disease is the principal human 
health hazard associated with ingestion. 
The human body does not excrete all the 
cadmium ingested which results in its 
accumulation primarily in the kidneys 
and liver. The earliest sign of kidney 
disease is the presence of low molecular 
weight proteins in the urine. Normally, 
there should be no proteins in the urine. 
Their presence indicates that the 
kidneys are not properly filtering the 
plasma and conserving essential blood 
components. In addition, the damaged 
kidneys cannot excrete toxic waste 
products, with the result that these 
waste products accumulate in the body 
and eventually result In uremic 
poisoning. Once cadmium induced 
kidney disease begins, it is likely to 
continue even when exposure to the 
cadmium has stopped, because of the 
low rate of excretion. The accumulated 
cadmium continues to affect functional 
kidney tissue. (Ref. 1). 

Cadmium accumulates in the body 
with age. Infants are virtually free of 
cadmium. In January of 1979 the 
Environmental Protection Agency (EPA) 
released a study on cadmium toxicity. 
Their findings suggest that by age SO a 
daily cadmium consumption of 60 meg 
(micrograms) will have resulted in 
kidney damage in 1 percent of the 
population. They further estimate that 
daily ingestion of 80 to 100 meg will 
result in kidney damage in 2.5 to 5 
percent of the population by age 50. 

(Ref. 2). 

In experimental animals, high 
cadmium levels have been associated 
with hypertension, testicular atrophy, 
teratomas, and chromosome 
abnormalities. (Ref. 3). Further, when an 
animal's diet is deficient in calcium or 
protein, there is an increased cadmium 
accumulation in the kidneys and liver. 
(Ref. 4). The correlation between similar 
acute and chronic ailments in humans is 
uncertain but several scientists have 
recommended that research in this area 
be continued. 

Cadmium in Food 

Some exposure to cadmium is 
unavoidable. It is present in air, water, 
and soil and becomes incorporated in 
various human food products. Crains, 
such as wheat, soybeans, and rice, 
absorb and concentrate cadmium from 
the soil in which they are grown. The 
cadmium is then accumulated in the 
kidneys of poultry or other animals 


eating the grain. With the exception of 
environmental exposure in certain 
industrial areas, the largest 
concentration of cadmium comes to 
people through food. (Ref. 5). 

In 1972, an expert committee for the 
Food and Agriculture Organization/ 
World Health Organization (FAO/ 
WHO) examined the issue of cadmium 
toxicity and its accumulation in the 
body. They proposed that the maximum 
acceptable level of dietary cadmium for 
an adult should not exceed 400 to 500 
meg per week (57 to 71 meg per day), 
from all sources. (Ref. 6). 

Cadmium Levels in Poultry Kidneys 

On June 29.1979, the Agency 
published a notice in the Federal 
Register (44 FR 37965) of the availability 
of a report entitled "Health and Safety 
Aspects of the Use of Mechanically 
Deboned Poultry" (MDP). The section of 
the report addressing the cadmium issue 
noted the very high concentration of 
cadmium in the kidneys of mature 
chickens. The report stated that use of 
these kidneys in processed products 
increases the potential for adverse 
health effects to consumers because of 
the contribution those kidneys make to 
the levels of cadmium in consumers' 
diets. The report recommended a 
prohibition against the use of mature 
chicken kidneys in MDP. (Ref. 7). 

The report contained a discussion of 
the findings of chemical analyses, which 
were the basis of the authors' 
recommendations. Samples of kidneys 
from young chickens (broilers) and 
mature chickens (laying hens) were 
analyzed to detemine if the cadmium 
earlier detected in MDP could have 
resulted from inclusion of the kidneys. 
The data from these analyses showed 
sharp increases in the cadmium content 
of the kidneys with age. The average 
value for cadmium in young chickens 
was 0.05 meg/g (micrograms per gram) 
with the highest value being 0.18 meg/g. 
The average in mature chicken kidneys 
was 0.80 meg/g with the highest value 
being 2.78 meg/g. The results indicated a 
16-fold increase in the amount of 
cadmium present in mature chicken 
kidneys when compared to young 
chicken kidneys. (Ref. 8). After the 1979 
report was issued kidneys were sampled 
from mature turkeys (breeders) with 
similar results. The average value of 
cadmium in mature turkeys was 1.0 
meg/g with the highest value being 
greater than 4 meg/g. 

When the kidneys from mature 
chickens and mature turkeys are 
incorporated into the MDP the cadmium 
present in these tissues is also included 
in the product. One poultry frankfurter 
prepared from mature chicken MDP 


could contribute up to 3.5 meg of 
cadmium to the diet. (This calculation is 
based on the assumption that each 
frankfurter weighs 1.0 ounces and that 
80 percent of the weight is MDP 
prepared from mature chickens.) As 
stated in the 1979 report, if the average 
amount of cadmium in MDP prepared 
from raw foul backs with kidneys was 
calculated to be 0.096 meg/g. then one 
such frankfurter could contribute 8 
percent of the recommended maximum 
acceptable amount for an adulL 
Furthermore, depending upon an 
individual's dietary habits and age, the 
additional cadmium present in MDP 
containing mature poultry kidneys may 
contribute a much greater proportion of 
that person's acceptable daily intake. 
The 1979 report states: 

|I]ntakes of cadmium from use of MDP 
made from fowl with kidneys were projected 
to range from 5 to 28 percent of the 
acceptable daily intake (ADI) for infants, and 
5 to 27 percent of the ADI for children ages 0 
to 12. These amounts are excessive for a food 
group (meat, poultry, fish) which provides 
overall only 5 percent of the daily body 
burden of cadmium. (Ref. 9). 

The June 29.1979, notice also solicited 
comments on the findings in the report. 
Fifty-two of those commenting 
discussed the health and safety aspects 
of MDP. Of these, twenty-four generally 
addressed the issues of cadmium and/or 
poultry kidneys. Two comments stated 
that there was insufficient evidence, at 
this time, to prohibit the U3e of mature 
chicken kidneys in processed products. 
Nine concurred with the 
recommendation for removal. One of 
these also suggested the removal of 
mature turkeys kidneys. One commenter 
preferred controlling the cadmium 
content of the finished product. 
However, seven comments stated that 
even if there was cadmium present it 
was only in trace amounts. Four of these 
went on to question the figures used by 
the Agency to represent consumption 
and challenged the figures as being 
inflated. 

Poultry Processing Practices and 
Technology 

Poultry kidneys are not marketed 
separately as a food item and are 
generally not removed during poultry 
eviscerating operations. However, the 
kidneys can be removed by suction, 
which would reduce the yield by 
approximately K oz. (14.2 gms) in mature 
chickens and % oz. (21.3 gms) in mature 
turkeys. 

Generally, the machinery used to 
produce MDP finely grinds the carcass 
and extrudes the soft tissue through a 
fine sieve, leaving behind most of the 
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bone. This result! in kidneys being 
blended into the other tissues making up 
the MDP. 

MDP is used as an ingredient in an 
increasing volume of poultry products. A 
poultry industry survey conducted by 
the Agency indicates that MDP has been 
used in poultry products in the United 
States since 1965, and its use has 
increased greatly since 1970. In 197a. 
approximately 195 million pounds of 
MDP were produced. Production 
increased to about 330 million pounds in 
1979. MDP is used in poultry sausage 
products such as chicken frankfurters 
and chicken bologna. 

AS MDP is used in more food items 
and poultry sausage products gain 
increased usage, more people will 
become increasingly exposed to this 
source of dietary cadmium. 

Based on a total diet study PDA 
estimated that in the United States, the 
average daily intake of cadmium for 
adults was 36.9 meg, in 1977. fRef. 10). 
This was based on composite samples 
of foods as they were prepared for 
consumption. FDA has also calculated 
levels of cadmium for specific 
commodities. By combining their results. 
FDA estimated that the daily intake is 
about 57 meg per day. These results 
were of similar magnitude and 
reasonably close to those proposed by 
FAO/WHO as being in the tolerable 
range. Neither of FDA's estimates were 
based on a selection of food items that 
included poultry frankfurters or other 
foods likely to contain MDP. 

Based on the above information, the 
Agency estimates that the average level 
of cadmium intake that will produce 
renal damage is between 2 and 20 limes 
the current levels from all sources, and 
that for some individuals cadmium 
intakes may already be at the critical 
level. This very narrow margin of safety 
indicates that it would be pudent to 
reduce the levels of cadmium in foods 
where practical. This becomes 
increasingly important as the estimated 
dietary levels of cadmium are likely to 
increase as poultry food interns 
containing MDP become more popular. 

Reducing tho Level of Cadmium Intake 
From Poultry 

Although vegetables, including grains, 
are the most common source of 
cadmium, in the diet, the metal in these 
foods is present at only very small levels 
and is uniformly distributed in such 
products. There is no reasonable means 
to reduce cadmium exposure from these 
sources. However, cadmium is 
concentrated at very high levels in the 
kidneys of mature poultry. These organs 
have not traditionally been considered 
to be human food. Preventing the 


incorporation of mature chicken and 
turkey kidneys into MDP and other 
poultry products will prevent an 
additional, relatively high, exposure of 
consumers to cadmium from this source. 

Although it is generally known that 
cadmium is widespread in the 
environment, albeit at higher 
concentrations in certain urban and 
industrial areas, the data available 
provide no scientific basis for 
discriminating between the kidneys of 
mature poultry oo the basis of 
geographical origin. Furthermore, an 
attempt to discriminate among mature 
poultry kidneys from flocks in various 
regions of the country, or on any other 
basis, would lead to inspection and 
compliance costs which arp not 
warranted by the relatively small 
amount of product involved. 

Removal of kidneys after post-mortem 
inspection of the viscera and before 
completion of the eviscerating 
operations would prevent processed 
poultry products from becoming a major 
additional source of cadmium in the 
human diet. 

For the sake of darity the Agency is 
also proposing to amend I 381.1(bl{44) 
of the regulations (9 CFR 381.1(b)(44)J 
which defines '*ready-to-cook poultry.*' 
This is poultry which has undergone 
processing to remove all unsuitable 
parts and organs and » ready for 
marketing. This proposed change would 
merely reference the proposed revision 
requiring the removal of kidneys from 
affected poultry, which would appear in 
new J 381.65(d) of the regulations (9 
CFR 38L65(dJ). 

RbLj ranees 

1 Friberg, L, G. F. Nordberg and V. B 
Vouk. edit. Handbook on the Toxicology of 
Metals. 21: 36a 1979. 

2. US. Environmental Protection Agency. 
'Health Assessment Document fur 
Cadmium.** January. 1979. pp. 128-30. (EPA- 
600/8-79-003). 

3. Friberg, Nordberg. and Vouk. pp. 389- 
3721 

4. Somhttad. Horu Id If. Chairman, et el. 
"Cadmium, Zinc, and Lead** Geochemistry 
and the Environment. 1974. p. 47. 

5. Ibid. 44. 

6. Food and Agricultural Organization of 
the United Natrona, “Evaluation of Certain 
Food Additives and the Contaminants 
Mercury, Lead and Cadmium.” Sixteenth 
Report of the Joint FAO/WHO Expert 
Committee on Food Additives. April 1972. p. 
23. 

7. Murphy. Elizabeth W„ et ai Food Safety 
and Quality Service. “Health and Safety 
Aspects of the Use of Mechanically Dcboned 
Poultry." June 1979, pp. 6-7. 

6 Ibid pp 22-23. 

9. Ibid. p. 2& 

10. U.S. Department of Health and Human 
Services. Food and Drug Administration. 
"Compliance Program Report of Findings. FY 


77 Total Diet Stodies-Adair (7320L73). 
December 198a p. 15. 

(The reporti referenced above are available 
for inspection in the Regulations Office. 
Hearing Clerk** office.) 

On the basis of the data discussed 
above, if appears that the high 
concentration of cadmium in the kidneys 
of mature chickens and mature turkeys 
render each such kidney unfit for human 
food and otherwise adulterated under 
the Poultry Products Inspection Act (21 
U.S.C. 453(g)) and. therefore, the kidneys 
of mature chickens and mature turkeys 
should not be permitted to be used for 
human food. 

Therefore, the Agency proposes to 
revise S 381.1 (b)(44) and add a new 
paragraph to { 381.05 of the Federal 
poultry products inspection regulations 
(9 CFR 381.1(bH44) and 381.06). It would 
require that the kidneys of mature 
chickens and mature turkeys be 
removed from their carcasses after the 
inspectors complete their post-mortem 
inspection of the viscera, but before 
completion of the eviscerating 
operations, and would prohibit the use 
of such kidneys for human food. 

Indexing Terms. As required by 1 CFR 
1820 (46 FR 1762, January 22,1901), the 
following are the indexing terms for this 
regulation: 

list of Subjects in 9 CFR Part 381 

Definitions, Preparation of products, 
poultry and poultry products. 

Accordingly. Part 381 of the Federal 
poultry products inspection regulations 
would be amended to read as follows: 

PART 381—POULTRY PRODUCTS 
INSPECTION REGULATIONS 

1. The authority citation for Part 381 
reads as follows: 

Authority: Section 14 of the Poultry 
Products Inspection Act. as amended by the 
Wholesome Poultry Products Act (21 U5.G 
451 et seq.); the Tatmadge-Aiken Act of 
September 28 1962, (7 U.S.C. 450k and 
Subsection 21(b) of the Federal Water 
Pollution Control Act. as amended by Pub. L 
91-224 and by other laws (33 UikC 1254). 

2. Section 381.1(bK44) would be 
revised to read as follows: 

9 381.1 Definition. 

• • • • • 

(b) • * • 

(44) Ready-to cook poultry. "Ready* 
to-cook poultry" means any slaughtered 
poultry free from protruding pinfeathers, 
vestigia] feathers (hair or down as the 
case may be) and from which the head, 
feet, crop, oil gland, trachea, esophagus, 
entrails, mature reproductive organs, 
and lungs have been removed, and in 
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the case of poultry as defined in 
S 381.170(a)(1) (vi), (vii) and (2)(iv) 
kidneys have been removed as required 
for certain mature poultry by $ 381.65(d), 
and with or without the giblets, and 
which is suitable for cooking without 
need of futher processing. Ready-to- 
cook poultry also means any cut-up or 
disjointed portion of poultry or other 
parts of poultry such as reproductive 
organs, head, or feet that are suitable for 
cooking without need of further 
processing. 

3. Section 381.65 would be amended 
by adding a new paragraph (d) to read 
as follows: 

} 381.65 Operations and procedures, 

generally. 

• a • • • • 

(d) Kidneys of mature chickens and 
mature turkeys (poultry defined in 
8 381.170(a)(l)(vi) and (vii) and (2)(iv)) 
shall be removed from their carcasses 
after the inspectors complete their post¬ 
mortem inspection of the poultry 
viscera, but before completion of the 
eviscerating operations, and shall not be 
used for human food. 

• • • • • 

Done at Washington. DC on February 24. 
1983. 

Donald L Houston, 

A dm in is tro tor. Food Safety and Inspection 
Service . 

(HR Doc SS-42S7 Flbd 3-1-S3:145 •») 

BILUHO COOC S410-0SW4 


CIVIL AERONAUTICS BOARD 
14 CFR Part 320 

(Economic Reg. Docket 41303; Order 83-2- 
116) 

Procedures for Awarding Japanese 
Charter Authorizations 

February 28.1983. 

agency: Civil Aeronautics Board. 
action: Shortening of answer period for 
petition for rulemaking. 

summary: The CAB is shortening the 
answer period to a petition filed by 
Flying Tiger Lines to amend the 
transfer/penalty mechanism for Japan 
charter authorizations. Because this 
year's authorizations must be used by 
September 30.1983, prompt action is 
essential if the CAB is to permit 
unwanted authorizations to be turned in 
and be redistributed to other interested 
parties. 

dates: Adopted February 28,1983. 
Answers to petition due no later than 4 
p.m., March 9,1983. 

FOR FURTHER INFORMATION CONTACT: 

George Wellington. Bureau of 


International Aviation, Civil 
Aeronautics Board. 1825 Connecticut 
Avenue, NW., Washington, D.C. 20428; 
202-673-5878. 

SUPPLEMENTARY INFORMATION: 

Order Shortening Answer Period 

On February 23.1983, The Flying Tiger 
Line Inc. (FTL) petitioned the Board for 
institution of a rulemaking proceeding to 
amend the transfer/penalty mechanism 
in 14 CFR Part 320, Procedures for 
awarding fa panose charter 
authorizations. The full text of the 
petition is as follows: 

Petition for Rulemaking 

The Flying Tiger Line Inc. (Flying Tigers) 
hereby requests, pursuant to Part 302.38 of 
the Board's Rules of Practices, that the Board 
Institute a rulemaking proceeding to revise 
procedures for awarding authorizations to 
conduct charter operations to Japan (PR-251. 1 
14 CFR § 320) as set forth below: 

1. By Regulation PR-251, September 28, 

1982, the Board established procedures for 
allocating among eligible U.S. carriers the 300 
charter authorization# provided for in the 
Memorandum of Understanding (MOU) 
signed with the Government of Japan on 
September 7.1982. The Board assumed that 
"U.S, carrier demand to obtain the limited 

* * * authorizations was likely to be far in 
excess of the 300 flights available." 
(Regulation PR-251, p. 1.) To encourage 
maximum use of the authorizations, the 
Board established a transfer/penalty 
mechanism which permitted carriers to 
transfer slots and imposed substantial 
nulties for non-use of any authorization# 
year-end (September 30) of each of the 
three years covered by the MOU. By this 
means the Board hoped to promote vigorous 
competition among several carriers in the 
Japan charter market and full use of the rights 
obtained from the Government of |apan. 

2. Because of a number of factors. U.S. 
carriers are not making maximum use of the 
rights secured under the MOU. World-wide 
economic conditions have significantly 
dampened the market for U.S.-Japan 
passenger charter programs. Moreover, the 
penalty on the transfer of grandfather slots 
has created a disincentive to the disposition 
of those authorizations to a line-haul carrier 
which could, in conjunction with a tour 
operator, package a program to Japan. Nearly 
five months into the first year of the program, 
few of the authorized charters have taken 
place and. to our knowledge, only limited use 
of the remaining authorizations is 
contemplated. It is now clear that given 
existing conditions, the carriers holding slots 
have found no practical way to utilize most of 
them this year. On the other hand, there may 
be carriers which—if more slots were 
available to them—could work with a major 
tour operator to mount an effective japan 
passenger charter program over the next six 
months. 

Under the current allocation procedures, 
therefore, these valuable rights will be 


1 47 FR (43352) October 1.1982. 


substantially wasted during the first year. To 
avoid this result, it is proposed that the Board 
amend PR-251 to provide for a limited 
"window" period during the coming weeks 
within which carriers holding more 
authorizations than currently anticipated 
needs demand may turn them back to the 
Board without penalty. These excess slots 
could then be immediately distributed by 
lottery or any other method the Board deems 
proper. 

3. The proposed amendment would provide 
other carriers the opportunity to establish 
charter operations to Japan and maximize the 
potential for immediate and full use of the 
rights obtained in the MOU. 

4. The proposal would require the addition 
of a new 8 320.19 and conforming 
amendments as follows: 

1. New | 320.19. 

Section 320.19 Turn Back of Authorizations 

(a) Any carrier holding charter 

authorizations awarded or acquired by it 
under this port way turn back any or all of 
those authorizations to the Board without 
penalty between - and -. 

(b) The Board wiII promptly redistribute 
the charter authorizations returned under 
this subsection to carriers eligible under 
§320.12(0). 

(c) Any charter flight authorization 
obtained under subsection (b) of this section 
shall not continue beyond September 30 of 
the allocation year in which it was so 
obtained. 

2. Conforming amendments. 

Section 320.4 Charter A uthorizations 

(a) 

fbj • • • 

(1) A charter flight authorization for an 
allocation year that has not been used by 
September 30 of that year andhos not been 
turned bock as provided in § 320.19 will result 
in a penalty of a forfeiture of two charter 
flight authorizations for the remaining 
allocation years, as provided in 8 320.15. 

( 2 ) * • • 

(3) A charter flight authorization obtained 
under § 320.19 shall not continue beyond 
September 30 of the allocation year in which 
it was so obtained. 

(4) * • * 

Wherefore, the Flying Tiger Line Inc. 
respectfully requests that the Board institute 
rulemaking proceedings to provide a limited 
"window" period for the return of excess 
authorizations without penalty and for such 
other and different relief as may be 
appropriate. 

Respectfully submitted. 

Joel Stephen Burton, 

Counsel for The Flying Tiger Line Inc. 

Dated: February 23,1983. 

Section 302.38(a) of the Rules of 
Practice in Board Proceedings provides 
a 30-day period for interested persons to 
file and answer to a petition for 
rulemaking. This order shortens the 
answer period. 

The charter authorizations for a given 
year distributed under Part 320 are only 
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good for a 1-year period ending 
September 30. If any action is to be 
taken in response to FTL's petition, 
prompt action is essential. Unwanted 
charter authorizations would have to be 
turned In and distributed to other 
interested parties with sufficient lead- 
time for the new parties to plan, 
advertise and conduct the flights before 
September 30 of this year. The Board Ls 
particularly sensitive to the fact that the 
peak season for passenger travel is 
rapidly approaching, and that carriers 
and tour operators wishing to obtain an 
authorization would need to finalize 
their plans as soon as possible. The 
Board, therefore, is shortening the 
answer period to the petition in order to 
expedite this proceeding and to 
determine if further rulemaking action is 
required. 

Accordingly, the Civil Aeronautics 
Board: 

(1) Shortens the answer period to 
Flying Tiger's petition from March 25, 
1983, to 4 p.m., March 9.1983 

(2) Copies of this Order will be served 
to all certificated air carriers and 
persons on the Service List for Docket 
40981. 

(Secs. 101. 203. 204. 401, 402. 403. 404. 406. 412. 
901. 1001. 1002,1005. Pub. L 85-728, SS 
amended. 72 Slat 737. 742. 743, 754, 757, 758. 
760, 763, 770, 783. 788, 794; 49 US.C. 1301. 
1323.1324,1371.1373.1374,1376, 1382, 1471. 
1481.1482, 1485) 

By the Civil Aeronautics Board. 

Phyllis T. Kaytor. 

Secretory. 

(FK Doc. KMJW1 Kurd 5-1-*X *45 mm\ 

BILLING COOC *330-01-41 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Parts 122,123 and 264 
ISWH-FRL2311-8 J 

Hazardous Waste management 
System; Extension of Public Comment 
Period 

agency: Environmental Protection 
Agency. 

action: Extension of comment period 
for proposed rule. 

summary: On February 8, 1983. EPA 
published in the Federal Register a 
proposed rule concerning certain 
procedures for issuing permits for 
hazardous waste management facilities 
under the Resource Recovery and 
Conservation Act. This rule would made 
the permit effective for the designated 
operating life of the facility and the post- 
closure period for a land disposal 


facility and would give EPA and 
authorized States increased 
opportunities for reopening a permit to 
make changes in permit conditions. The 
RCRA Permit Advisory Committee 
requested EPA to extend the public 
comment period by 30 days so that the 
Committee can respond to the proposed 
rule. The purpose of this notice is to 
extend the public comment period on 
that proposed rule until May 11.1983. 
The public comment period was 
originally due to end on April 11.1983. 
date: Comments must be received on or 
before May 11,1983. 
addresses: Comments should be 
addressed to Docket Clerk. Office of 
Solid Waste (WH-562), U.S. 
Environmental Protection Agency. 401 M 
Street SW. Washington, D.C. 20400 (202) 
382-4487. Comments should identify the 
regulatory docket number as "Section 
122.9—Duration of Permits". 

The public docket for this proposed 
rule is located in Room S-269C, U.S. 
Environmental Protection Agency. 401 M 
Street SW. Washington. D.G and is 
available for viewing from 9:00 a.m. to 
4:00 p.m. Monday through Friday 
excluding holidays. 

FOR FURTHER INFORMATION CONTACT: 

Amy Mills. Office of Solid Waste (WH- 
563), U.S. Environmental Protection 
Agency. Washington. D.C 20460 or call 
(202) 382-4755 or the RCRA Hotline at 
(600) 424-9346 or (202) 382-3000. 
SUPPLEMENTARY INFORMATION: On 
February 8,1983. EPA published a 
proposed rule that would change the 
effective life of a permit issued under 
the Resource Conservation and 
Recovery Act (RCRA) to a hazardous 
waste management facility from ten 
years to the designated lifetime of the 
facility and the period of post-closure 
care for land disposal facilities. The 
proposed rule also gave EPA and 
authorized States increased 
opportunities for reopening permits 
during the life of the permit. The time 
period for public comment was sixty 
days. 

One week after the proposed rule was 
published, the RCRA Permit Advisory 
Committee held its first meeting. The 
Committee was established under the 
auspices of the Federal Advisory 
Committee Act (FACA) in order to 
provide EPA with expert advice and 
provide recommendations on effective 
and responsive permit policies and 
procedures. At the February 16.1983 
meeting, the Committee adopted a 
motion requesting that EPA extend the 
public comment period by thirty days so 
that the Committee can respond to the 
proposed rule. This request was made 


because it would be impossible for the 
Committee to formulate its 
recommendations and hold the 
necessary public meetings, with public 
notice (as required under FACA). in the 
original sixty day comment period. 

In order to allow time for the 
Committee and the interested public to 
comment, EPA is extending the 
comment period on the proposed rule 
until May 11,1983. 

Dated: February 21,1983. 

Michael A. Brown. 

Acting Assistant Administrator 

(FR Doc IK54WI KiLmI *45 am) 

BILLING COOC *5*0 50-41 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

43 CFR Parts 3710, 3720, 3730, 3740. 
3800, 3810, 3820, 3830, 3840, 3850, 
3860 and 3870 

Acquisition of Rights and 
Development of Mineral Resources; 
Extension of Comment Period 

agency: Bureau of Land Management. 
Interior. 

action: Notice of extension of comment 
period on intent to propose rulemaking. 

summary: A notice of intent to propose 
rulemaking requesting the public to 
comment on regulations dealing with 
acquisitions of rights and development 
of mineral resources under the mining 
laws (30 U.S.C. 22 et seq.) and other 
Special Acts of Congress was published 
in the Federal Register on December 27, 
1982 (47 FR 57521). That notice 
requested that comments be submitted 
by February 1,1983. A notice of 
extension extending the comment period 
to Murch 1,1983, was published in the 
Federal Register on January 31,1983 (48 
FR 4296). Due to requests to further 
extend the comment period, this notice 
extends the comment period for an 
additional 60 days to May 1,1983. 

date: Comments should be submitted 
by May 1.1983. Comments received or 
postmarked after this date may not be 
considered in the decisionmaking 
process on a proposed rulemaking. 

Carrey K Camitber*, 

Assistant Secretary of the Interior. 

February 28.1983. 

(FR Dot «» 630* F.W 3-1-43 *45 a»| 

BILLING COOC 4310-44-41 
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DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 630 

Swordfish Fishery Management Plan; 
Public Hearings 

agency: National Oceanic and 
Atmospheric Administration (NOAA). 
Commerce. 

action: Notice of public hearings- 

SUMMARY: The South Atlantic Fishery 
Management Council. Gulf of Mexico 
Fishery Management Council. 

Caribbean Fishery Management 
Council, New England Fishery 
Management Council, and Mid-Atlantic 
Fishery Management Council will hold 
public hearings to allow for input on the 
Swordfish Fishery Management Plan. 

DATES: Written comments will be 
accepted until April 18.1963. See 
Supplementary Information for dates of 
hearings scheduled in the South Atlantic 
and Gulf of Mexico management areas. 
Dates and cities for the Caribbean. New 
England, and Mid-Atlantic public 
hearings have been selected and a 
notice of specific locations will be 
published at a later time. 

ADORE ssz Send comments to: David H. 

G Gould. Executive Director, South 
Atlantic Fishery Management Council. 1 
Southpark Circle, Suite 306, Charleston. 
South Carolina 29407. or Jack T. 
Brawner, Regional Director, National 
Marine Fisheries Service, Southeast 
Region, 9450 Roger Boulevard, St. 
Petersburg. Florida 33702. 

See Supplementary Information for 
times and locations of hearings. 

FOR FURTHER INFORMATION CONTACT: 

David H. G. Gould, (803-571-4366J 
Executive Director. South Atlantic 
Fishery Management Council; or Jack T. 
Brawner. (813-693-3141) Regional 
Director, Southeast Region. 

SUPPLEMENTARY INFORMATION! The 

hearings will deal with a fishery 
management plan which establishes a 
management regime for swordfish in the 
fishery conservation zone from Maine 
through Texas, including Puerto Rico 
and the VS Virgin Islands. Plan 
objectives and management measures 
are directed toward alleviating the 
following problems: 

1. Growth overfishing is expected and 
could become intense; 


2. Competition exists between users of 
domestic drift gill nets and other gear 
also between domestic and Japanese 
longliners; and 

3. Large amounts of swordfish are 
incidentally caught by Japanese tuna 
longliners. 

Optimum yield is the harvest that will 
not exceed the maximum yield-pcr- 
recruit fYPR) for female swordfish that 
occurs with the predominant method of 
harvest (longiines). The Council 
proposes the following management 
measures: 

Data Year January 1 through 
December 31. 

Fishing Year ; June 1 through May 31. 

Core Management Measures 

1. The variable season closure will 
cap fishing mortality at the maximum 
YPR for female swordfish. Based on the 
1900 analysis, this will require 
restricting fishing mortality at 
approximately what occurred in 1980. 
This method will result in a number of 
closed days in each Council area. 

2. Data will be collected from a 
sample of fishennen indicating their 
intent to fish by sending a letter to the 
National Marine Fishery Service. 
Southeast Regional Director. All vessels 
selected to be sampled are required to 
participate. The sampling program will 
use an on-board technician who collects 
data for YPR analysis (sex, size, age, 
indicators), data for other stock 
assessment techniques, and incidental 
catch. 

Regional Management Measures 

1. Minimum of 20 percent sampling of 
all commercial and recreational 
swordfishing boats in the Mid-Atlantic 
Region. 

2. Prohibition of gill nets in the New 
England and Mid-Allan tic Regions. 

3. Inclusion or exclusion of rod and 
reel fishing for the variable season 
closure. 

4. Exclusion of the new England 
harpoon fishery from the variable 
season closure. 

Foreign Fishing Management Measures 

1. There is no allowable foreign 
fishing for swordfish. Foreign fishing 
measures address the foreign incidental 
catch of swordfish when targeting 
species exempt from the Magnuson Act 
(tuna) or species covered by a 
Governing International Fisheries 
Agreement. 


2. Adoption of existing requirements 
for observers on foreign vessels and that 
all hooked swordfish be released. 

3. Adoption of existing area closures 
for foreign longliners. 

4. A declining quota on the number of 
swordfish that can be hooked by foreign 
fishing based on 1980 Japanese data. 

5. Accelerated phaseout of foreign 
hooked swordfish when the first 
domestic closure is required by an 
amount sufficient to make the domestic 
closure unnecessary. 

6. The incidental catch of swordfish 
by foreign fishing for species covered by 
a Governing International Fisheries 
Agreement is limited to the 1979 level. 

Public Hearings: The scheduled public 
hearings in the South Atlantic and Gulf 
of Mexico areas are as follows: 



All hearings will be from 7:30-10:00 
p.m. and will be tope recorded with the 
tapes filed as the official transcript of 
the hearing. 

Selected dates and cites for public 
hearings in the Caribbean. New 
England, and Mid-Atlantic areas are as 
follows: 

Caribbean 

April 8. SL Thomas. U.& Virgin Islands 
April A Mayaguex. Puerto Rico 
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Mid-Atlantic 

March 2a Hampton, VA 
March 29, Ocean City, MD 
March 30. Atlantic City, N| 

March 31. Riverhead NY 

Caribbean 

April a St. Thomas, U.S. Virgin Islands 
April a Mayagucz. Puerto Rico 

New England 

April 7. Portland. MB 
April a Plymouth. MA 
April 11, Westport. MA 
April 12. Galilee, Rl 

Dated: February 23,1983. 

|oe P. Clem. 

Acting Chief\ Operations Coordination Group. 
National Marine Fisheries Service. 

[FR Doc »-5i» FIM i-aa. ass «m| 

BILLING COOC 3510-27-SI 
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Notices 


Federal Register 
Vol. 4ft, No. 42 
Wednesday. March 2. 1983 


This section of me FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appeanng in this section. 


DEPARTMENT OF AGRICULTURE 

AnlmaJ and Plant Health Inspection 
Service 

[Docfcet No. 83-307] 

Availability of a Site-Specific 
Environmental Analysis for the USDA 
Cooperative Gypsy Moth Supresslon 
and Regulatory Program 

agency: Animal and Plant Health 
Inspection Service, USDA, 
action: Notice of the availability of a 
site-specific environmental analysis for 
the proposed treatment areas in 
California. 

summary: This gives notice of the 
availability of a site-specific 
environmental analysis for the proposed 
treatment areas in Alameda, Contra 
Costa, Los Angeles, Marin, San Mateo, 
and Santa Clara Counties in California. 
addresses: Requests for a copy of this 
document should be addressed to 
California Department of Food and 
Agriculture. Division of Plant Industry. 
1220 N. Street, Room A 350, Sacramento. 
California 95814. A copy is available for 
public inspection at this same address 
and in Field Operations Support Staff, 
Plant Protection and Quarantine, 

Animal and Plant Health Inspection 
Service, U.S. Department of Agriculture, 
Room 603 Federal Building, Hyattsville, 
MD 20782. 

FOR FURTHER INFORMATION CONTACT: 

Gary E. Moorehead, Staff Officer, Field 
Operations Support Staff. Plant 
Protection and Quarantine, Animal and 
Plant Health Inspection Service, U.S. 
Department of Agriculture, Room 663 
Federal Building. Hyattsville. MD 20782, 
(301) 438-8295. 

SUPPLEMENTARY INFORMATION: The 

USDA draft Programmatic 
Environmental Impact Statement (PEIS) 
for the Cooperative Gypsy Moth 
Suppression and Regulatory Program 


was submitted to the Environmental 
Protection Agency (EPA) on November 
26,1980. The public comment period for 
this document closed January 25,1981. 
The final Programmatic Environmental 
Impact Statement (PEIS) was filed with 
the EPA on March 8,1981, and a notice 
of availability of this document was 
published in the Federal Register on 
April 28,1981. The final PEIS was 
supplemented by a document published 
in the Federal Register on May 14.1981 
(46 FR 2666-2667). The PEIS discussed 
the national Gypsy Moth Suppression 
and Regulatory Program and noted that 
annual site-specific environmental 
documents would be prepared for the 
proposed treatment areas. A site- 
specific environmental analysis for the 
proposed treatment areas in Alameda. 
Contra Costa. Los Angeles, Marin, San 
Mateo, and Santa Clara Counties in 
California has been prepared. The 
document discusses the environmental 
effects of the program for approximately 
900 acres that are proposed to be treated 
in these counties in the State of 
California. None of the treatment 
options discussed for possible use in 
such proposed treatment areas pose any 
significant adverse impact upon the 
environment of the areas. Further, there 
are no unique characteristics or aspects 
of or within the proposed treatment 
areas that would place it outside the 
scope of considerations addressed in the 
PEIS. 

Done at Washington. D.C. this 28th day of 
February 1983, 

Harvey L. Ford, 

Deputy Administrator, Plant Protection and 
Quarantine Animal and Plant Health 
Inspection Service . 

[PR Doc U-M37 F0ad s-l-tk 1004 •») 
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Office of the Secretary 

Forms Under Review by Office of 
Management and Budget 

February 25.1983. 

The Department of Agriculture has 
submitted to OMB for review the 
following proposals for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35) since the last list was 
published. This list is grouped into new 
proposals, revisions, extensions, or 
reinstatements. Each entry contains the 
following information: 


(1) Agency proposing the information 
collection: (2) Title of the information 
collection; (3) Form numberfs), if 
applicable: (4) How often the 
information is requested; (5) Who will 
be required or asked to report; (6) An 
estimate of the number of responses; (7) 
An estimate of the total number of hours 
needed to provide the information; (8) 

An indication of whether section 3504(b) 
of P.L 96-511 applies; (9) Name and 
telephone number of the agency contact 
person. 

Comments and questions about the 
items in the listing should be directed to 
the agency person named at the end of 
each entry. If you anticipate commenting 
on a form but find that preparation time 
will prevent you from submitting 
comments promptly, you should advise 
the agency person of your intent as early 
as possible. 

Copies of the proposed forms and 
supporting documents may be obtained 
from: Marshall L. Dantzler, Acting 
Statistical Clearance Officer, (202) 447- 
6201. 

New 

• Food and Nutrition Service 
Child Nutrition Labeling Program 
On occasion 

State or local governments and 
businesses or other institutions: 5.200 
responses; 3.900 hours; not applicable 
under 3504(h) 

Lorraine Molofsky (703) 756-3585 
Revised 

• Agriculture Marketing Service 
Marketing Order No. 985. Regulating the 

Handling of Spearmint Oil Produced 
in the Far West 

On occasion, annually, biennially 
Farms: 1,404 responses; 158 hours; not 
applicable under 3504(h) 

Robert R. Boersma (202) 447-2250 

Extension 

• Agricultural Marketing Service 
Reporting Requirements Under the 

Regulations Governing Inspection and 
Certification of Processed Fruits and 
Vegetables and Related Products 
FV-159. 358, 468 
Annually 

State and local government and 
businesses: 12,421 responses; 652 
hours; not applicable under 3504(h) 

Joe A. Fly (202) 447-4693 

• Federal Grain Inspection Service 
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Application for Inspection Under the 
Agricultural Marketing Act of 1940 
IN 201 

On occasion 

Business: 24,000 response: 2,000 hours: 

not applicable under 3504(h) 

Lewis Lebakken. Jr. (202) 382-1738 

Marshall L Dantzler, 

Acting Statistical Clearance Officer 

(Fa Doc 0-4211 Fifed VI -«* 445 *ra) 

SfLUNO COOC £410-01-41 


CIVIL AERONAUTICS BOARD 
[Docket 41071] 

Akron/Canton Airlines Fitness 
Investigation; Prehearing Conference 

Notice is hereby given that a 
prehearing conference in the above- 
titled matter is assigned to be held at the 
Civil Aeronautics Board on March 9, 
1983. at 10:00 a.m. (local time), in Room 
1003, Hearing Room A, North Universal 
Building, 1875 Connecticut Avenue. 

NW., Washington, D.C, before the 
undersigned. 

In order to facilitate the conduct of the 
conference, parties including the Bureau 
of Domestic Aviation are instructed to 
submit on or before March 3.1983, one 
copy to each party and prospective 
party and six copies to the fudge oh (1) 

A proposed statement of issues; (2) 
proposed stipulations; (3) proposed 
requests for additional information and 
evidence: (4) statements of positions; 
and (5) proposed procedural dates. 

Dated at Washington, D.C. February 24. 
1983. 

William A Kane, |r.. 

Administrative Law fudge. 
im Doc r.fed wait «m| 

Bruma cooc 1120-01-* 


I Order No. 83-2-65; Docket 41077} 

Application of American International 
Airway a, Inc; Certificate Authority 
Under Subpart Q 

agency: Civil Aeronautics Board. 
action: Notice of order instituting the 
American International Airways, Inc. 
Fitness Investigation, 63-2-85 Docket 
41077 . 


summary: The Board is instituting an 
investigation to determine the fitness of 
American International Airways, Inc. to 
engage in interstate and overseas air 
transportation of persons, property, and 
mail except for all-cargo service in 
Alaska and Hawaii. 

dates: Petitions to intervene should be 
filed in Docket 41077. and addressed to 
the Docket Section, Civil Aeronautics 


Board, Washington. D.C 20428. by 
March 14.1983. 

addresses: Petitions to intervene 
should be filed in Docket 41077. and 
addressed to the Docket Section, Civil 
Aeronautics Board. Washington, D.C 
20128. 

In addition, copies of such filings 
should be served on the person listed in 
the attachment to Order 83-2-85, and on 
any other person filing petitions. 

FOR FURTHER INFORMATION CONTACT. 
Joseph W. Bolognesi. Bureau of 
Domestic Aviation, Civil Aeronautics 
Board. 1825 Connecticut Ave., NW.. 
Washington, D.C. 20428; (202) 073-5333. 
SUPPLEMENTARY INFORMATION: The 
complete text of Order 83-2-85 is 
available from our Distribution Section, 
Room 100,1825 Connecticut Ave., N.W., 
Washington. D.C. 20428. Persons outside 
the metropolitan area may send a 
postcard request for Order 83-2-85 to 
that address. 

By the Bureau of Domestic Aviation. 
February 24,1983. 

Phillis T. Kayior. 

Secretary. 

|F* Doc SV&rm Filed 3-1-4* 445 <un) 

SfLUNO COOC tnnta 


[Order 83-2-89; Docket 41306J 

Application of Unicorn Air, Ltd. for 
Certificate Authority Under Subpart Q 

agency: Civil Aeronautics Board. 
action: Notice of order instituting the 
Unicorn Air, Ltd. Fitness Investigation, 
83-2-89. Docket 41300. 

summary: The Board is instituting an 
investigation to determine the fitness of 
Unicom Air, Ltd. to engage in interstate 
and overseas scheduled air 
transportation of persons, property, and 
mail and foreign scheduled air 
transportation of persons, property, and 
mail between all U.S. points and points 
in the Federal Republic of Germany, 
Belgium, and the Netherlands. If the 
carrier is found to be fiL it will receive 
certificates of public convenience and 
necessity authorizing such air 
transportation. 

dates: Persons wishing to intervene in 
the Unicom Air, Ltd. Fitness 
Investigation shall file their petitions in 
Docket 41300 by March 14.1983. 
ADDRESSES: Petitions to intervene 
should be Filed In Docket 41300 
addressed to the Docket Section. Civil 
Aeronautics Board. Washington, D.C 
20428. 

FOR FURTHER INFORMATION CONTACT 

Rhonda Starck or Larry Krevor, Bureau 
of international Aviation. Civil 


Aeronautics Board. 1825 Connecticut 
Avenue. NW., Washington. D.C 20428; 
(202) 073-5035 or 5203. 

SUPPLEMENTARY INFORMATION: The 

complete text of Order 83-2-89 is 
available from our Distribution Section. 
Room 100,1825 Connecticut Avenue, 
NW., Washington. D.C 20428. Persons 
outside the metropolitan area may send 
a postcard request for Order 83-2-89 to 
that address. 

By the Civil Aeronautics Board: February 
24.1983. 

Phyllis T. Kayior, 

Secretary. 

|F* Doc 43-12*4 Fifed 3-1-43. 44ft «m( 
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Commuter Fitness Determination 

The Board is proposing to find the 
following carriers fit willing and able to 
provide commuter air carrier service 
under Section 419(c)(2) of the Federal 
Aviation Act. as amended, and that 
aircraft used in this service conform to 
applicable safety standards. 


Otfer 

Aeptcar* 

Ramona* data 

93-2*7 

County MMtan. fev _ 

M«r 14. 1963 

63-2-tt 

UortmJk Catibaan Am— 

Mar IF. I960 


Inc and Ooaw* Raat Amy*. 

me 


S3-2-96 

OnipnN TmporL Inc- 

0* 


All interested persons wishing to 
respond to the Board's tentative fitness 
determination shall serve their 
responses on all persons listed fn 
Attachment A of the respective orders 
and file response or additional data with 
the Special Authorities Division. Room 
915, Civil Aeronautics Board. 
Washington. D.C 20428. 

The complete text of the orders is 
available from the Distribution Section, 
Room 100,1825 Connecticut Avenue, 
NW.. Washington, D.C. 20428. Persons 
outside the metropolitan area may send 
a postcard request to the above address. 

For Further Information Contact Ms. 
Carolyn S. Kramp for Orders 83 - 2-87 
and 83 - 2-95 at ( 202 ) 073 - 5919 ; and Mr. 
Joseph Bolognesi for Order 83 - 2 r -96 at 
(202) 073-5333; Bureau of Domestic 
Aviation. Civil Aeronautics Board, 1825 
Connecticut Avenue. NW„ Washington. 
D.C. 2042a 

By the Civil Aeronautics Board: February 
24.1983. 

Phyllis T. Kayior. 

Secretary. 

[FR Doc KV-S1M Fifed j-i-ax ms «e] 

BILLING COOC 1320-01-41 
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(Order 83-2-94) 

Fitness Determination of Air Logistics 
of Alaska, Inc. 

agency: Civil Aeronautics Board. 
action: Notice of order to show cause 
(Order 83-2-94)._ 

summary: The Board is proposing to 
award a certificate of public 
convenience and necessity to Air 
Logistics of Alaska. Inc., authorizing it to 
engage in the interstate and overseas air 
transportation of persons, property, and 
mail as well as all-cargo serv ice in the 
Anchorage-lliamna. Alaska market. The 
Board has tentatively decided that Air 
Logistics is fit, wilting, and able to 
provide the service. 
dates: Objections: All interested 
persons having objections to the Board 
issuing the proposed certificate shall 
file, and serve upon all persons listed 
below no later than March 17,1983, a 
statement of objections, together with a 
summary of testimony, statistical data, 
and material expected to be relied upon 
to support the objections. 
addresses: Responses or additional 
data should be filed In Docket 41091, 
and should be addressed to the Docket 
Section. Civil Aeronautics Board. 
Washington. D.C. 20428, and should be 
served on all persons listed in 
Attachment B to the order. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Nicholas Lowry, Bureau of Domestic 
Aviation, Civil Aeronautics Board. 1825 
Connecticut Avenue. NW.. Washington. 
D.C. 2042a ( 202 ) 873-5345. 

SUPPLEMENT ARY INFORMATION: The 

complete text of Order 83-2-94 is 
available from the Distribution Section. 
Room 100.1825 Connecticut Avenue, 
NW.. Washington. D.C. 20428. Persons 
outside the metropolitan area may send 
a postcard roquest for Order 83-2-94 to 
that address. 

By the Civil Aeronautics Board: February 
24.1983. 

Phyllis T. Kay lor. 

Secretary, 

|IH Doc. SS-S3H3 FlWd S-l-Sk MA am| 

sjllimo cooe siro-oi-y 


(Order 83-2-88; Oocket 41305) 

OCS America Inc.; Order to Show 
Cause 

agency: Civil Aeronautics Board. 
action: Notice of order to show cause: 
Order 83-2-88. Docket 41305._ 

summary: The Board proposes to deny 
authority to operate as a foreign freight 
forwarder in interstate air 
transportation to OCS America Inc., a 


Japanese air freight forwarder, because 
the Government of Japan does not allow 
U.S. citizens to obtain like authority in 
that country. 

Objection*: All interested persons 
having objections to the Board's 
tentative findings and conclusions as 
described in the order cited above, shall 
no later than March 22,1983. file in 
Docket 41305 a statement of such 
objections with the Civil Aeronautics 
Board (20 copies) and mail copies to the 
applicant, to the Ambassador of Japan 
in Washington, D.C., and to the 
Departments of State and 
Transportation. 

A statement of objections must cite 
the docket number and must include a 
summary of testimony, statistical data, 
or other such supporting evidence. 

If no objections are filed, the Board 
may enter an order which would make 
final the Board's tentative findings and 
conclusions and deny the requested 
foreign freight forwarder registration to 
the applicant. 

Addresses for Objections: 

Docket 41305, Docket Section, Civil 
Aeronautics Board, Washington. D.C 
20428, or 

OCS America Inc., c/o Richard Linn, 
Esq., Wender Murase & White, 1120 
20th Street, N.W., Washington. D.C. 
20038 

To get a Copy of the Complete Order 
Request it from the C.A.B. Distribution 
Section, Room 100,1825 Connecticut 
Avenue, NW.. Washington. D.C. 20428. 
Persons outside the Washington 
metropolitan area may send a postcard 
request 

FOR FURTHER INFORMATION CONTACT: 

Dean L Johnson (202) 673-5371. 
Regulatory Affairs Division. Bureau of 
International Aviation. Civil 
Aeronautics Board, Washington, D.C. 
2042a 

By the Civil Aeronautics Board: February 
24.1983. 

Phyllis T. Kayior, 

Secretary. 

|FX Doc 83-S20S AW V-I OX Mi ate| 
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DEPARTMENT OF COMMERCE 

Internationa! Trade Administration 

Preliminary Negative Countervailing 
Duty Determination; Fresh Asparagus 
From Mexico 

agency: International Trade 
Administration. Commerce. 
action: Preliminary negative 
countervailing duty determination. 


summary: We preliminarily determine 
that certain benefits which constitute 
bounties or grants within the meaning of 
the countervailing duty law are not 
being provided to producers or 
exporters in Mexico of fresh asparagus, 
as described in the "Scope of 
Investigation" section of this notice. If 
this investigation proceeds normally, we 
will make our final determination by 
May 9.1983. 

EFFECTIVE DATE: March 2,1983. 

FOR FURTHER INFORMATION CONTACT: 

G. Leon McNeill or Julia E. Hathcox. 
Office of Investigations. Import 
Administration. International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue. NW„ Washington. D.C. 20230. 
telephone (20) 377-1273 or 377-0184. 

SUPPLEMENTARY INFORMATION: 

Preliminary Determination 

Based upon our investigation, we 
preliminarily determine that there is no 
reason to believe that certain benefits 
which constitute bounties or grants 
within the meaning of section 303 of the 
Tariff Act of 1930, as amended (the Act), 
are being provided to producers or 
exporters in Mexico of certain fresh 
asparagus, as described in the "Scope of 
Investigation" section of this notice. 

Case History 

On November 3.1982, we received a 
petition from the California Asparagus 
Growers' Association. Washington 
Asparagus Growers' Association. 
Michigan Asparagus Growers’ 
Association, and Imperial Valley 
Asparagus Growers' Associution, filed 
on behalf of the fresh asparagus 
industry in the United States. The 
petition alleges that the government of 
Mexico bestows bounties or grants upon 
the production or exportation of fresh 
asparagus within the meaning of section 
303 of the Act 

We found the petition to contain 
sufficient grounds upon which to initiate 
a countervailing duty investigation and. 
on November 23.1982, we initiated a 
countervailing duty investigation. We 
stated that we expected to issue a 
preliminary determination on or beforo 
December 26.1982. 

Mexico is not a "country under the 
Agreement" within the meaning of 
section 701(b) of the Act and therefore 
section 303 of the Act applies to this 
investigation. Under this section, where 
as here the merchandise being 
investigated is dutiable, the domestic 
Industry is not required to allege that, 
and the U.S. International Trade 
Commission is not required to determine 
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whether, imports of this product cause 
or threaten material injury to a Ui>. 
industry. 

On December 8.1982, we presented a 
questionnaire concerning the allegations 
in the petition to the government of 
Mexico in Washington. D.C. On 
December 22.1982, we presented a letter 
clarifying certain points in our 
questionnaire, to the government of 
Mexico in Washington. D.C. 

On December 17,1962, wc received 
from the government of Mexico a 
request for the postponement of the 
preliminary determination to the extent 
permitted by the law. The government of 
Mexico made this request upon the 
basis that the case is “extraordinarily 
complicated" under section 703(c)(1)(B) 
of the Act. 

On January 7,1983, we announced our 
intention to postpone the preliminary 
countervailing duty investigation 
involving fresh asparagus until not later 
than February 22.1983. We determined, 
under section 703(c)(1)(B) of the Act. 
that the case is extraordinarily 
complicated because the alleged subsidy 
practices are numerous and complex, 
because the issues involved are novel, 
and there are numerous firms whose 
activities must be investigated. We 
determined that the government of 
Mexico was cooperating, that the other 
parties concerned were cooperating, and 
that additional time was necessary to 
make the preliminary determination. 

On January 14,1983, we received from 
the government of Mexico a response to 
our contervailing duty questionnaire 
regarding fresh asparagus. The response 
stated that Mexican producers or 
exporters of fresh asparagus: (a) Had 
not benefited from, (b) had not applied 
for or received, or (c) were not eligible 
for any of the benefits referred to by the 
petitioners’ allegations. In accordance 
with our proceducers, we sent on 
February 9.1983, a supplemental 
questionnaire to the government of 
Mexico. We also informed the 
petitioners and other interested parties 
that they, too, now had additional time 
to comment. On February 10,1983. we 
received from the government of Mexico 
the response to our supplemental 
questionnaire regarding fresh asparagus. 
Following our notification of the 
extension of the comment period, we 
also received comments, including 
additional allegations, from the 
petitioners’ counsel on February 14. 

1983, and a letter from counsel for the 
Imperial Valley Asparagus Growers* 
Association. The Mexcian government’s 
response provided additional 
information regarding certain programs, 
and again stated that producers or 
exporters of fresh asparagus had not 


received benefits under any of the 
alleged programs or practices. 

Scope of Investigation 

The product covered by this 
investigation is fresh asparagus 
currently is imported under item 
137.9520 of the Tariff Schedules of the 
United States Annotated (TSUSA). 

The period for which we are 
measuring subsidization is January 1. 
1982 to September 30.1982. 

Analysts of Programs 

I. Program Determined Preliminarily Not 
To Be Used or for Which Producers or 
Exporters of This Product Are Not 
Eligible 

A. Fund for the Promotion of Exports 
of Mexican Manufactured Products 
(FOMEX). The Fund for the Promotion 
of Exports of Mexic an Manufactured 
Products (FOMEX) is a trust established 
by the government of Mexico to promote 
the manufacture and sale of exported 
products. The fund is administered by 
the Mexican Treasury Department with 
the Bank of Mexico acting as the trustee. 
The Bank of Mexico administers the 
financing of FOMEX loans through 
financial institutions which establish 
contracts for lines of credit with 
manufacturers and exporters. 

In order for a company to be eligible 
for FOMEX financing for exports, the 
following requirements must be met: (1) 
The product to be manufactured must be 
included on a list made public by 
FOMEX; (2) the articles to be exported 
must have a minimum of 30 percent 
national content in direct production 
costs; (3) loans granted for pre-export 
must be in Mexican currency, while 
loans for export sales are established (n 
U.S. dollars or any other foreign 
currency acceptable to the Bank of 
Mexico; and (4) the exporter must carry 
insurance against commercial risks to 
the extent of the loans. In previous final 
countervailing duty determinations 
regarding Mexico, we have found the 
FOMEX program to confer benefits 
constituting bounties or grants. 

The government of Mexico has stated 
that producers or exporters of fresh 
asparagus are not eligible for FOMEX 
financing because FOMEX does not 
provide loans to agricultural products 
and that only manufactured articles may 
qualify for FOMEX financing. We will 
further investigate to determine if 
producers or exporters of the subject 
merchandise receive benefits 
constituting bounties or grants through 
the FOMEX program. 

B. Cerdficodos de Promocion Fiscal 
(CEPROF1). In 1979 the government of 
Mexico introduced a four-year National 


Industrial Development Plan (NIDP) 
which spells out broad economic goals 
for the country. Tax credits, which are 
called Certificates of Fiscal Promotion 
(CEPROFI). are used to promote the 
NIDP goals, which include increased 
employment, regional decentralization, 
industrial development, and the 
promotion of small and medium-sized 
firms. 

CEPROFI certificates are non- 
transferable tax certificates of a set 
value which may be used for a five-year 
period to pay federal taxes. CEPROFI 
certificates are granted for carrying out 
investments in “priority" industrial 
activities. The amount of the CEPROFI 
is based upon the location of the 
activity, the number of jobs generated, 
the value of the investment in new 
plants and equipment, or the value of 
the purchase of capita) goods produced 
in Mexico. In previous final 
countervailing duty determinations 
regarding Mexico, we have found the 
CEPROFI program to provide benefits 
constituting bounties or grants. 

Petitioners allege that producers or 
exporters of fresh asparagus may 
receive benefits constituting bounties or 
grants under the tax and developmental 
aspects of the CEPROFI program. The 
response of the Mexican government 
states no Mexican producer or exporter 
of fresh asparagus has applied for or 
received any CEPROFI. We will 
investigate further to determine the 
applicability of the CEPROFI program to 
producers or exporters of fresh 
asparagus. (See Sections Id &-E). 

C. Import Duty RcducUons and 
Exemptions . Petitioners allege that 
companies establishing facilities in the 
border zone are eligible for import duty 
reductions or exemptions on raw 
material, machinery, and equipment 
Petitioners also allege that companies or 
producers capable of demonstrating 
increased export volume may receive a 
reduction or exemption on imported 
machinery or equipment used in the 
manufacture of exported products. 
Petitioners also allege producers or 
exporters of fresh asparagus benefit 
from their location in areas which are 
declared free zones and into which 
merchandise may be imported duty free. 

The government of Mexico states that 
no Mexican producer or exporter of 
fresh asparagus has benefitted from any 
import duty reduction or exemption. 
According to the Mexican government’s 
response, the two largest Mexican 
producing and exporting associations of 
fresh asparagus are located in the states 
of Baja California and Sonora. 

We are aware that Baja California 
and portions of Sonora have been 
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declared free zones by the govemmenl 
of Mexico. According to Mexico’s 
Industrial Development Plan (Abridged 
Version), certain portions of the states 
of Baja California and Sonora have been 
designated as priority areas for 
industrial urban development. 

According to this plan, certain portions 
of the state of Guanajuato have also 
been designated as priority areas for 
industrial urban development 
According to the Mexican government’s 
response, other producers and exporters 
of fresh asparagus are located in the 
state of Guanajuato. 

In a previous final countervailing 
determination, we have determined that 
import duty reductions or exemptions on 
machinery, spare parts, or tools confer 
benefits constituting bounties or grants. 
(Certain Iron-Metal Construction 
Castings from Mexico. February 17, 

1983). We determine that import duty 
reductions and exemptions on raw 
materials and auxiliary materials 
physcially incorporated into the final 
product do not confer benefits 
constituting bounties or grants. See the 
Department's regulations (paragraph 3. 
annex 1 of 19 CFR Part 355) which 
provide that the nonexcessive 
drawback, rebate or remission of duties 
on imported items physcially 
incorporated in the final product is not a 
subsidy, but that the drawback, rebate 
or remission of duties on imported 
capital goods or items not physically 
incorporated (e.g. capital equipment) is 
a subsidy. We will seek further 
Information to determine whether 
producers or exporters of fresh 
asparagus from Mexico receive import 
duty reductions or exemptions on 
machinery, spare parts, or tools. 

D. The Sistema Alimcntario Mexicano 
(SAM) Program. According to publicly 
available information, the SAM 
program, established in March 1960, is 
an effort on the part of the Mexican 
government to guarantee a minimum 
level of nutrition for the Mexican 
populace and to achieve independence 
for Mexico in the food sector. In order to 
achieve this minimum level of nutrition, 
the SAM program focuses upon the 
production, processing, marketing and 
consumption of those items defined by 
the National Institute of Nutrition as 
being included in the "basic food 
basket" for Mexico. In order to foster 
the availability of basic food products, 
the SAM program provides numerous 
services, including the subsidization of 
inputs In these basic foods, increasing 
the guaranteed prices for basifc 
foodstuffs, increasing credit to the 
agricultural sector and developing 


technology suitable to the needs of 
Mexico's small fanners. 

Petitioners allege that under the SAM 
program Mexican producers or 
exporters of fresh asparagus received 
the following benefits which could 
constitute bounties or grants: (a) Duty 
reductions for producers on imports of 
raw materials for the production and 
distribution of goods covered by the 
SAM program: (b) tax credits for 
investments In vehicles used to 
distribute basic goods: (c) reductions on 
business income tax rates for companies 
in the agricultural sector or such 
companies which process their basic 
product: (d) preferential loans granted to 
Mexican agriculture: (e) credits for crop 
insurance and marketing reorganization; 
(f) credits to producers selling products 
at prices fixed by the government. 

In its responses of January 14 and 
February 18,1983. the government of 
Mexico stated that since eligibility for 
the SAM program is limited to basic 
foodstuffs and that fresh asparagus is 
considered a luxury item in Mexico, 
producers or exporters of fresh 
asparagus in Mexico have not received 
any benefits through the SAM program. 

We wdl continue to seek information 
regarding the SAM program and Its 
possible applicability to the producers 
or exporters of fresh asparagus. 

E. Preferential Loans Granted to 
Mexican Agriculture, Petitioners allege 
that producers or exporters of fresh 
asparagus have received benefits which 
could constitute bounties or grants 
through preferential financing provided 
to Mexican agriculture, specifically 
through the National Bank of Rural 
Credit. Petitioners and interested parties 
further allege that preferential financing 
is also being provided to producers or 
exporters of fresh asparauB through two 
other institutions: the Fund Established 
in Relation to Agriculture (FIRA) end the 
Guarantee and Development Fund for 
Agriculture, Livestock and Poultry 
(FONDO). 

According to publicly available 
information, the FIRA Is a series of 
trusts administered by the Bank of 
Mexico. These trusts were established 
to support farming and livestock sectors 
and agriculture-related industries 
through the provision of fixed asset 
investment loans and working capital 
loans. These trusts guarantee up to 80 
percent of loans granted by the banking 
system to low-income producers. 

Public information also states that the 
FONDO, a specialized trust, encourages 
credit institutions to finance farmers. It 
does this through financial backing and 
technical assistance services. The 
National Bank of Rural Credit provides 


long- and short-term loans to farmers 
and livestock producers. The National 
Bank of Rural Credit receives direct 
support from the Trust Funds of Support 
and Promotion to the Agricultural and 
Livestock Industry. 

Respondents have stated that no 
producer or exporter of fresh asparagus 
has been granted loans by the National 
Bank of Rural Credit. Further, the 
government of Mexico states that no 
producer or exporter of fresh asparagus 
has received any preferential loans 
under any other government loan 
program. Because the petitioners did not 
raise until February 14,1983, the issue of 
possible preferential financing for fresh 
asparagus producers or exporters 
through the FONDO and FIRA, we will 
seek further information regarding these 
allegations before the issuance of our 
final countervailing duty determination. 
We will continue to seek information to 
determine whether producers or 
exporters of fresh asparagus have 
received preferential financing through 
these organizations under the auspices 
of the SAM program or independently of 
that program. 

F. Discounts on Fertilizers, 

Insecticides . Seeds, and Fuels. 

Petitioners allege that producers or 
exporters of fresh asparagus have 
received discounts on fertilizers, 
insecticides, seeds, and fuel. Petitioners 
and interested parties point out that 
fertilizer production in Mexico is a 
government monopoly and that the 
entire petroleum industry of Mexico is 
controlled by the government 
Respondents state producers and 
exporters of fresh asparagus have not 
received any benefits from any program 
intended to assist basic agricultural 
products, including the SAM program. 

We preliminarily determine the 
general availability of petroleum 
products in Mexico at government- 
controlled prices does not confer a 
benefit constituting a bounty or grant 
Further, we determine preliminarily that 
government operation of the petroleum/ 
fertilizer industry in Mexico does not 
perse confer a benefit constituting a 
bounty or grant We have no evidence 
that preferential prices for the above 
products were provided to producers or 
exporters of fresh asparagus. We will 
seek further information as to whether 
benefits constituting bounties or grants 
are conferred upon a specific industry or 
group of industries through government- 
controlled petroleum prices or 
government operation of the petroleum/ 
fertilizer industry in Mexico. 

We will continue to seek information 
to determine whether producers or 
exporters of fresh asparagus have 
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received benefits which might constitute 
bounties or grants through discounts or 
fertilizers, insecticides, seeds, or fuel. 

II. Program Preliminarily Determined to 
Be Suspended And Not Used Recently 

Certificado de Devolution de 
hnpuestos Indirectos (CEDI). The CEDI 
is a tax certificate Issued by the 
government of Mexico in an amount 
equal to a percentage of the f.o.b. value 
of the exported merchandise or. if 
national insurance and transportation 
are used, a percentage of the c.i.f. value 
of the exported product. The Secretary 
of Commerce of Mexico is responsible 
for setting the CEDI rate, which iB not 
published. Exporters are required to 
apply for each CEDI by providing to the 
Ministry of Commerce (SECOFIN) 
documentation with respect to each 
individual shipment of qualifying 
exports. SECOFIN processes the 
application and instructs the Ministry of 
Treasury to issue the CEDl's in the 
amount specified. The CEDl's are non- 
transferable and may be applied against 
a wide range of federal tax liabilities 
(including payroll taxes, value added 
taxes, federal income taxes, and import 
duties) over a period of five years from 
the date of issuance. 

We have determined in the past that 
the CEDI program is countervailable. 

The government of Mexico notified us 
that, as of August 25.1982. it has 
discontinued the eligibility of all 
products for the CEDI program. Because 
the CEDI program has been suspended, 
the Department preliminarily determines 
that it is not being used. 

III. Programs for Which Additional 
Information is Needed 

A. Irrigation Projects . Petitioners 
allege that the producers or exporters of 
fresh asparagus from Mexico receive 
benefits constituting bounties or grants 
through government financing of and 
operation of irrigation projects. In 
addition, petitioners and interested 
parties allege that Mexican producers or 
exporters of fresh asparagus receive 
benefits constituting bounties or grants 
from water provided by the government 
at subsidized rates. Petitioners and 
interested parties state that 40 percent 
of all irrigated land in Mexico is 
currently located in the northwest 
section of the country. In particular, they 
allege that the Mexicali. Baja California 
area is a major beneficiary of Mexican 
government irrigation projects in the 
northwest of Mexico. 

In its response to our supplemental 
countervailing duty questionnaire, the 
government of Mexico states that the 
irrigation projects of the Mexican 
government have not been installed for 


the purpose of asparagus growing. The 
Mexican government states that over 
one half of the water needs of asparagus 
producers or exporters in Mexicali is 
served by canals and that this service 
must be paid for on a water usage rate 
established on a water district basis and 
are uniform for all agricultural products 
and growers within each water district. 
The Mexican government further states 
that the remainder of the asparagus 
producers in the Mexicali area, as well 
89 in the Guanajuato and Sonora areas 
of production, use deep wells drilled at 
the cost of the producers themselves. 

While irrigation perse may not be 
considered a subsidy, it could be 
targeted in such a way as to confer a 
benefit constituting a bounty or grant. 
We will seek further information to 
determine if. in this case, such targeting 
exists. 

We will seek further information 
regarding the Mexican government's 
participation in the construction and 
operation of irrigation facilities in order 
to determine if such participation 
provides benefits which could constitute 
bounties or grants to producers or 
exporters of fresh asparagus from 
Mexico. In addition, we will seek further 
information regarding petitioners' and 
interested parties' allegation that 
Mexican asparagus producers or 
exporters receive benefits which would 
constitute bounties or grants through the 
provision of water resources, resulting 
from activities of the Mexican 
government. 

B. Investment Credits for New 
Machinery . Petitioners allege that 
producers or exporters of fresh 
asparagus may receive investment 
credits for the acquisitions by 
purchasers located in border areas of 
new machinery and equipment 
manufactured in Mexico. Respondents 
state that producers or exporters have 
not received any such credits through 
the CEPROFI program. We will continue 
to seek further information to determine 
whether producers or exporters of fresh 
asparagus have received benefits which 
might constitute bounties or grants 
through such investment credits 
provided through the CEPROFI program 
or any other program existing 
independently of the CEPROFI program. 

C. Credits to Promote Employment 
Petitioners allege that producers or 
exporters of fresh asparagus may 
receive credits provided to promote 
increased employment or to maintain 
pre-devaluation employment. 
Respondents state that producers or 
exporters of fresh asparagus do not 
receive such credits as they have not 
applied for or received CEPROFI. We 
will continue to seek information to 


determine whether producers or 
exporters of fresh asparagus receives 
under any program such credits which 
could provide benefits constituting 
bounties or grants. 

D. incentives for the Establishment of 
Plants. Petitioners allege that producers 
or exporters may receive special 
incentives if they are companies 
establishing manufacturing plants in the 
border areas. Respondents state that 
producers or exporters of fresh 
asparagus have n ot re ceived such 
incentives under CEPROFI. We will seek 
information to determine whether 
producers or exporters of fresh 
asparagus receive under any program 
such incentives which may provide 
benefits constituting bounties or grants. 

E. Accelerated Depreciation for 
Construction. Petitioners alleged that 
producers or exporters of fresh 
asparagus may be eligible for 
accelerated depreciation for the 
construction of wholesale warehouses in 
the border area. Respondents state 
producers or exporters of fresh 
asparagus have not received such as 
they have not applied for or received 
any CEPROFI. We will seek information 
to determine if producers or exporters of 
fresh asparagus have received through 
any program such accelerated 
depreciation which could provide a 
benefit constituting a bounty or grant. 

Verification 

In accordance with section 776(a) of 
the Act, we will verify all the 
information used in making our final 
determination. 

Public Comment 

In accordance with § 355.35 of the 
Commerce Department Regulations, if 
requested, we will hold a public hearing 
to afford interested parties an 
opportunity to comment on this 
preliminary determination at 10 a.m. on 
March 29,1983. at the U.S. Department 
of Commerce, Room 6802.14th Street 
and Constitution Avenue. NW., 
Washington. D.C. 20230. Individuals 
who wish to participate in the hearing 
must submit a request to the Deputy 
Assistant secretary for Import 
Administration. Room 3099B, at the 
above address within 10 days of this 
notice's publication. Requests should 
contain: (1) The party's name, address, 
and telephone number; (2) the number of 
participants; (3) the reason for attending: 
and (4) a list of the issues to be 
discussed. In addition, prehearing briefs 
must be submitted to the Deputy 
Assistant Secretary by March 22.1983. 
Oral presentations will be limited to 
issues raised in the briefs. All written 
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views should be filed in accordance 
with 19 CFR 355.34 within 30 days of this 
notice's publication, at the above 
address and in at least 10 copies. 

Datmi February 22,1983. 

Cary N, Hortick, 

Deputy Assistant Secretary for Import 
Administration. 

(PR One tt-uao Fll*d *4* mm\ 

BILLING CODE 3510-2S-N 


Disposition of Application for Duty- 
Free Entry of Scientific Article; 
Rensselaer Polytechnic Institute 

Docket Number 82-00203 (published 
at 47 FR 27389. June 24.1982) is a 
duplicate of Docket Number 82-00279 
(published at 47 FR 36088. August 23. 
1982). These applications were filed by 
the Rensselaer Polytechnic Institute. 
Accordingly, we have discontinued 
processing of Docket Number 82-00203. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105. Importation of Duty-Free 
Educational and Scientific Materials) 

Richard M. Seppa. 

Director. Statutory Import Programs Staff. 

JI*R Doc KW&ai F.lod *49 «m| 
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Final Affirmative Countervailing Duty 
Determination and Countervailing Duty 
Order, Certain Iron-Metal Construction 
Castings From Mexico 

agency: International Trade 
Administration. Commerce. 
action: Final affirmative countervailing 
duty determination and countervailing 
duty order. 

summary: We have determined that 
certain benefits which constitute 
bounties or grants within the meaning of 
the countervailing duty law are being 
provided to manufacturers, producers, 
or exporters in Mexico of certain iron- 
metal construction castings, as 
described in the "Scope of 
Investigation" section of this notice. The 
net bounty or grant is 2.85 percent ad 
valorem . 

EFFECTIVE DATE March 2.1983. 

FOR FURTHER INFORMATION CONTACT: 

G. Leon McNeill or Julia E. Hathcox, 
Office of Investigations, U.S, 

Department of Commerce. 14th and 
Constitution Avenue. NW.. Washington. 
D.G. 20230. telephone (202) 377-5496 or 
377-0184. 

SUPPLEMENTARY INFORMATION: 

Final Determination and Order 

Based upon our investigation we 
determine that Certain benefits which 
constitute bounties or grants within the 


meaning of section 303 of the Tariff Act 
of 1930, as amended, (the Act) are being 
provided to manufacturers, producers, 
or exporters in Mexico of certain iron- 
metal construction castings as described 
in the "Scope of investigation" section 
of this notice. We determined the net 
bounty or grant to be 2.85 percent ad 
valorem. 

Case History 

On September 10.1982. we received a 
petition from counsel on behalf of 11 
domestic manufacturers of certain iron- 
metal construction castings. Those 
manufacturers are: Alhambra Foundry. 
Allegheny Foundry Company, Campbell 
Foundry Company. E. B. Mortiz Foundry, 
East Jordan Iron Works, Inc.. LeBaron 
Foundry Company, Memphis Machine 
Works, Neenah Foundry Company, 
Pinkerton Foundry Company. U.S. 
Foundry and Manufacturing 
Corporation, and Vulcan Foundry, Inc. 
The petition alleged that certain benefits 
which constitute bounties or grants 
within the meaning of section 303 of the 
Act are being provided, directly or 
indirectly, to the manufacturers, 
producers, or exporters in Mexico of 
certain iron-metal construction castings. 

We found the petition to contain 
sufficient grounds upon which to initiate 
a countervailing duty investigation, and 
on September 30.1982, we initiated a 
countervailing duty investigation. We 
stated that we expected to issue a 
preliminary determination on or before 
December 6,1982. 

Since Mexico is not a "country under 
the agreement" within the meaning of 
section 701(b) of the Act. section 303 of 
the Act applies to this investigation. 
Because the subject merchandise is 
nondutiable and there is no 
"international obligation" within the 
meaning of section 303(a)(2) of the Act 
which requires an injury determination 
for nondutiable merchandise from 
Mexico, the domestic industry is not 
required to allege that, and the U.S. 
International Trade Commission is not 
required to determine whether, imports 
of this product cause or threaten to 
cause material injury to a U.S. industry. 

On October 8.1982. we presented a 
questionnaire concerning the petitioner's 
allegations to the government of Mexico 
in Washington, D.C. 

On December 8,1982, we preliminarily 
determined that the government of 
Mexico was providing its 
manufacturers, producers, or exporters 
of certain iron-metal construction 
castings with benefits that are bounties 
or grants within the meaning of the 
countervailing duty law (47 FR 53760). 
This determination was based upon the 
best information available as we had 


not. at the time, received a response to 
our questionnaire. On December 27, 

1982. January 4 and 13.1983. we 
received responses to our countervailing 
duty questionnaire from the Mexican 
government. On January 17-28.1983. we 
verified in Mexico the response 
submitted by the Mexican government. 

Our notice of preliminary 
determination gave interested parties an 
opportunity to submit oral or written 
views. We held a public hearing on 
January 12.1983. at which counsel for 
the petitioners, counsel for the Mexican 
respondents, and a representative from 
the Mexican Embassy participated. 

Scope of Investigation 

The merchandise covered by this 
investigation is certain iron-metal 
construction castings, including manhole 
covers, rings and frames, catch basin 
frames and grates, cleanout covers and 
grates, meter boxes, and valve boxes. 
These castings are commonly called 
municipal or public works castings. This 
merchandise is currently classifiable 
under item numbers 657.0950 of the 
Tariff Schedules of the United States 
Annotated (TSUSA) and under TSUSA 
Item number 657.0990. These products 
enter the United States duty-free. 

The period for which we are 
measuring subsidization is from January 
1.1982, to September 30.1982. 

Analysis of Programs 

In its response, the government of 
Mexico provided data for the applicable 
period. Based upon our analysis of the 
petition, the response to our 
questionnaire, our verification, and oral 
and written comments by interested 
parties, we determine the following. 

/. Programs Determined to Confer 
Bounties or Grants 

We determine that bounties or grants 
are being provided to manufacturers, 
producers, or exporters in Mexico of 
certain iron-metal construction castings 
under the programs listed below. 

A. Fund for the Promotion of Exports 
of Mexican Manufactured Products 
(FOMEX). —POMEX is a trust 
established by the government of 
Mexico to promote the manufacture and 
sale of exported products. The fund is 
administered by the Mexican Treasury 
Department, with the Bank of Mexico 
acting as the trustee. The Bank of 
Mexico administers the financing of 
FOMEX loans through financial 
institutions. The financial institutions 
establish contracts for lines of credit 
with manufacturers and exporters of 
merchandise. 
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The producers, manufacturers, and 
exporters of certain iron-metal 
construction castings obtained loans 
from the Fund for the Promotion of 
Mexican Manufactured Products 
(FOMEX) for two purposes: pre-export 
(production) financing and export 
financing. 

In order for a company to be eligible 
for FOMEX financing for exports, the 
following requirements must be met: (1) 
The product to be manufactured must be 
included on a list made public by 
FOMEX; (2) the articles to be exported 
must have a minimum of 30 percent 
national content in direct production 
costs; (3) loans granted for pre-export 
must be in Mexican currency, while 
loans for export sales are established in 
U.S. dollars or any other foreign 
currency acceptable to the Bank of 
Mexico; and (4) the exporter must carry 
insurance against commercial risks to 
the extent of the loans. We found that 
the maximum annual interest rate that 
credit institutions may charge borrowers 
for FOMEX pre-export financing is 8 
percent in Mexican pesos. The 
maximum annual interest rate for 
FOMEX export financing Is 0 percent in 
the currency of the country of 
importation. 

We verified the Mexican 
government's response that certain iron- 
metal construction castings firms had 
received pre-export financing or export 
financing from FOMEX. We verified 
that, in this case, export financing was 
provided at the maximum interest rate 
of 8 percent and pre-export financing at 
the maximum interest rate of 8 percent. 
We determined the receipt of pre-export 
and export financing through FOMEX to 
be countervailable as it constitutes a 
bounty or grant through the provision of 
loans for export purposes, at interest 
rates significantly less than the interest 
rates for commercially available loans. 

We used as benchmarks for the 
commercial rate of interest in Mexico 
the national average commercial rate for 
comparable short-term peso or dollar- 
denominated loans, as applicable during 
lanuary through September 1982. We 
have determined that during the first 
nine months of 1982. comparable peso 
loans were available at an average 
interest rate of 59.32 percent, and 
comparable dollar-denominated loans 
were available at an average interest 
rate of 21.10 percent. The peso rate and 
the dollar rate were determined from 
information supplied by the Department 
of the Treasury. 

For those FOMEX loans obtained by 
manufacturers during the period lanuary 
1* 1982 to September 30.1902, we 
computed the difference in interest rates 
between the FOMEX loans and that 


which would have been incurred had 
the loans been made at the benchmark 
commercial rates of interest. We 
allocated the amount of benefits for all 
pre-export FOMEX loans over the value 
of total exports to the United States of 
the subject merchandise. We allocated 
the amount of benefit for FOMEX export 
financing loans to the United States for 
the merchandise under investigation 
exported over the value of such exports 
during the same period. 

We determine the net amount of the 
benefit for loans granted for pre-exports 
to be 0.12 percent ad valorem and the 
net amount of benefit for export 
financing to be 2.43 percent ad valorem, 
for a total bounty or grant under the 
program of 2.55 percent ad valorem. 

B. Fund for Industrial Development 
(FONEI ).—FONEI is a specialized 
financial development fund, 
administered by the Bank of Mexico, 
which grants long-term preferential 
credit for the creation, expansion or 
modernization of enterprises in order to 
foster the efficient production of 
industrial goods, the production of goods 
capable of competing in the 
international market, and industrial 
decentralization. 

We determine that FONEI confers a 
benefit which constitutes a bounty or 
grant within the meaning of the 
countervailing duty law upon the 
producers, manufacturers or exporters 
of iron-metal construction castings from 
Mexico. FONEI benefits are not 
generally available. The program 
provides preferential financing, at 
interest rates below prevailing 
commercial rates only for approved 
projects (i,e.. those determined to meet 
the program's objectives). 

Among FONEl’s objectives is to 
promote industrial decentralization. 
FONEI funds are only available for 
projects located outside of Zone III. the 
area of controlled industrial growth 
(Mexico City. Guadalajara, and 
Monterrey). Promotion of relocation of 
an industry in order to avoid congestion 
and environmental problems constitutes 
a bounty or grant under U.S. law. We 
further note that this objective also is 
among the types of programs cited as 
domestic subsidies in Article 11.1 of the 
GATT Subsidies Code. 

We verified the Mexican 
government's response that a 
manufacturer, producer, or exporter of 
the merchandise subject to this 
investigation did receive FONEI 
preferential financing. This loan was 
obtained in 1977 for a period of 7 years. 

We used as our benchmark for the 
commercial rate of interest in Mexico, 
the national average commercial rate for 
comparable peso-denominated loans as 


applicable in 1977. We have used as 
best available information for this rate 
15.25 percent which was obtained from 
the Diario official of July 1977. 

We computed the difference in 
payment stream between the FONEI 
loan and that which would have been 
incurred had this loan been made at the 
benchmark commercial rate of interest. 
We allocated the amount of benefit of 
this loan ove all of the companies' total 
value of sales of all products during the 
period January 1 . 1982 to September 30, 
1982. 

We determine that the net amount of 
the bounty or grant to be 0.17 percent ad 

valorem. 

C. Guarantee and Development Fund 
for Medium and Small Industries 
(FOGA1N). —We determine that the 
Guarantee and Development Fund for 
Medium and Small Industries (FOGAIN) 
program confers a benefit which 
constitutes a bounty or grant within the 
meaning of the countervailing duty law 
upon the producers, manufacturers, or 
exporters of iron-metal construction 
castings from Mexico. The FOGAIN 
program provides preferential financing 
at interest rates below prevailing rates 
to small and medium sized businesses. 
This interest rate varies depending 
upon: (a) Whether a small or medium 
business has a designated priority 
status, and (b) the geographical location 
of the business. Small and medium 
businesses with priority designation, 
located within specific zones targeted 
for industrial growth, receive the most 
preferential rate. Medium sized 
businesses, not designated as priority 
and located within the area of 
controlled industrial growth, may 
receive the most adverse FOGAIN 
interest rate. We determine this program 
to be countervailable because of its 
provision of preferential financing based 
on the designations of certain industries 
as priority industries and based upon 
regional targeting indicated by the 
varying interest rates. We verified that 
the manufacturer, producer, or exporter 
of iron-metal construction castings listed 
in the Mexican response as having 
received financing through FOGAIN. * 

We used as our benchmark for the 
non preferential rate in Mexico the 
national average commercial rate for 
comparable peso-denominated loans as 
applicable in 1981. The manufacturer, 
producer, or exporter of iron-metal 
construction castings listed as having 
received FOGAIN financing obtained 
this financing in 1981. We have 
determined, as best available 
information, that in 1981. the 
comparable peso loans were available 
at an interest rate of 43.77 percent. This 
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rate was supplied by the Department of 
the Treasury. 

We computed the difference in 
payment stream between FOGA1N loans 
and that which would have been 
incurred had the loans been made at the 
benchmark commercial rate of interest. 
We allocated the amount of benefit of 
the loans over all of the companies* total 
value of sales of all products during the 
period January 1.1962 to September 30, 
1982. We determine the net amount of 
the bounty or grant to be 0.13 percent ad 
valorem. 

D. Slate Tax Incentive.— Petitioners 
allege that business entities may receive 
partial or total exemption from state 
taxes, or free or low-priced land 
incentives for establishing or expanding 
industry. We verified that only in one 
instance did an exporter of iron-metal 
construction castings receive a partial 
exemption of a state tax. This was a 
small percentage over the amount of 
each workers wages. This exemption 
was granted to this firm as it is an 
exporter. Because this benefit is tied to 
the export performance of this producer, 
this confers a countervailable benefit 
We calculated the amount resulting from 
the exemption given this firm and 
allocated the amount of the benefit over 
all of the companies* total exports of the 
subject merchandise to the United 
States during the period January 1.1982 
to September 30.1982. We determine the 
net amount of the bounty or grant to be 
.0003 percent ad valorem. 

E. Import Duty Reductions and 
Exemptions.—Vie determine that the 
program for import duty reductions or 
exemptions applicable to imported 
machinery, spare parts or tools into free 
zones on border areas would to the 
extent utilized, confer a benefit 
constituting a bounty or grant upon the 
manufacturers, producers, or exporters 
of iron-mctal construction castings. (Sec 
paragraph 3 of Annex 1 to the 
countervailing duty regulations). Since 
such import duty exemptions and 
reductions are contingent upon location 
in free zones or border areas, they 
provide bounties or grants for Industries 
located in those zones. Because of the 
proximity of the manufacturers, 
producers, or exporters of iron-metal 
construction castings to the United 
Statee-Mexican border, we recognize 
the possibility of such importation. 
However, we have determined that the 
iron-metal construction castings 
industry in Mexico is primarily labor- 
intensive. Based upon our verification, 
the production facilities used in the 
manufacture of this product do not 
appear to have been imported. During 
the course of our verification, we did 
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obtain some information that indicates 
the possibility that small amounts of 
tools may have been imported. We will 
review the applicability of this program 
in the annual reviews under section 751 
of the Act. 

//. Program Determined to Confer a 
Bounty or Grant But Not Applicable to 
the Investigation 

Certificado de Promocion Fiscal 
(CEPROFI).— In 1979. the government of 
Mexico introduced a four-year National 
Industrial Development Flan (NIDP) 
which sets forth broad economic goals 
for the country. Tax credits, which are 
called CEFROFla. are used to promote 
the NIDP goals, which include increased 
employment, the promotion of regional 
decentralization, and industrial 
development particulaLrly of small and 
medium sized firms. CEPROFI 
certificates are non-transferable tax 
certificates of a set value which may be 
used for a five-year period to pay 
federal taxes. 

One Mexican producer of the 
merchandise under investigation 
received a CEPROFI certificate during 
the period for which we are measuring 
subsidization. During the course of our 
verification, we determined that the 
receipt of this CEPROFI was based upon 
the production of a merchandise not 
subject to this investigation and a 
related increase in employment. Since 
the CEPROFI was provided for a 
product not under investigation, we 
determined that, while CEPROFI in 
previous cases has been determined 
countervailable, the company receiving 
this CEPROFI did not receive a benefit 
related to the merchandise under 
investigation. 

Hi Program Determined To Be 
Suspended 

Certificado de Devolucion de 
Impuesto (CEDI). —The CEDI is a tax 
certificate issued by the government of 
Mexico in an amount equal to a 
percentage of the f.o.b. value of the 
exported merchandise or. if national 
insurance and transportation are used, a 
percentage of the c.i.f. value of the 
exported product The Secretary of 
Commerce of Mexico is responsible for 
setting the CEDI rate, which is not 
published. Exporters are required to 
apply for each CEDI by providing to the 
Ministry of Commerce (SECOFIN) 
documentation with respect to each 
individual shipment of qualifying 
exports. SECOFIN processes the 
application and. on approval, instructs 
the Ministry of Treasury to issue the 
CEDIS in the amount specified. The 
CEDls are non-transferable and may be 
applied against a wide range of various 
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federal tax liabilities (including payroll 
taxes, value added taxes, federal 
income taxes, and import duties) over a 
period of five years from the date of 
issuance. 

The government of Mexico suspended 
the eligibility of the products under 
investigation for CEDI tax rebates by an 
executive order published on August 25. 
1982. in the Diario Oficial de la 
Federation (Diario Oficial). The order 
abrogates prior executive orders which 
contained the lists of products eligible to 
receive CEDI certificates. Suspension of 
the eligibility to apply for the CEDI was 
effective one day after publication of the 
executive order in the Diario Oficial. 

Although exporters of the 
merchandise under investigations 
received benefits under the CEDI 
program during the period for which wc 
are measuring subsidization, the CEDls 
ceased to be available after August 25, 
1982, Because the exporters used the 
CEDI certificates on a current basis, the 
iron-metal construction castings that 
were accorded benefits under this 
program are not likely to enter the 
United States on or after the date of the 
suspension of liquidation of the 
merchandise. 

Therefore, although the CEDI program 
is countervailable. we are not setting a 
cash deposit rate. If this program were 
to be reactivated, the Department will 
review its applicability in the annual 
reviews under section 751 of the Act. 

Programs Determined Not To Confer 
Bounties or Grants 

A. Government Control of Mexican 
Iron and Steel Industries.— -Petitioners 
claim that all benefits or grants provided 
by the government to the iron and steel 
industry of Mexico confer a benefit to 
the iron-metal construction castings 
industry as the iron and steel industry 
may produce such castings or provide 
material input into the merchandise 
under investigation. We verified that the 
exporters of iron-metal construction 
castings are not related to Mexican iron 
and steel producing companies. We 
believe that benefits bestowed upon the 
manufacturer of an input, are not passed 
on to a purchaser if the sales are 
transacted at “arms length**. In such a 
transaction, we believe it is reasonable 
to assume that the seller, for example a 
Mexican iron or steel producer, does not 
pass forward any benefits to an 
unrelated purchaser. Furthermore. In 
many instances, those companies which 
we verified purchased scrap iron inputs 
originating in the United States. 
Therefore, we determine that no bounty 
or grant was conferred upon iron-metal 
construction castings manufacturers. 
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producers, or exporters through 
government control of the Mexican iron 
and steel industry. 

B. Dual Level Currency Exchange .— 
At verification, we determined that 
Mexican exporters who receive U.S. 
dollars for their products must deposit 
these dollars in accounts where they are 
exchanged for pesos at a "controlled" 
rate. Currently, the controlled rate is 
significantly less than the "free" rate of 
exchange. 

According to public information* most 
imports are also purchased at the 
controlled rate, while others may be 
purchased at the “free" rate. Therefore, 
we determine and have verified that 
exporters of iron-metal construction 
castings do not benefit from the dual 
level currency exchange system. 
Depending upon the required import, 
they may even find themselves in a 
detrimental position as a result of the 
dual level currency exchange system. 

C. Free Zone and In-Bond Assembly 
Programs.— Petitioners allege that 100 
percent foreign-owned companies 
producing iron-metal construction 
castings located in the Mexican "free 
zones" of Baja California and Sonora 
may move merchandise* materials and 
equipment into and from these zones 
without the payment of import duties. 
Petitioners further allege that companies 
located outside the free zones and 
border area may temporarily import 
machinery, equipment, and materials 
without paying customs duties. We 
f ound none of the iron-metal 
construction castings firms verified by 
us to be foreign-owned. We did verify 
that certain firms producing and 
exporting iron-metal construction 
castings are located in Mexican "free 
zones" and that one company does 
perform in-bond processing. In the case 
of in-bond processing, the firm may 
import material duty-free under bond, 
but such material must be exported 
within a certain time limit or pay 
customs duty. In the case of exporters of 
the subject merchandise located in "free 
zones." permits must be obtained for 
any importations and payment must be 
made if the merchandise is sold into 
Mexico (See DOC position on 
Respondent's Comment 1). 

D. Mexican Credit Insurance 
(COMESEC). —Petitioners allege that 
Mexican manufacturers receive through 
COMESEC commerical risk insurance at 
preferential rates for exports. 

COMESEC is a company founded by 
law and owned by private insurance 
companies. COMESEC provides export 
insurance. In conformity with Ihe 
Department's previous determinations 
(47 FR 57532) Final Affirmative 
Countervailing Duty Determinations 


and Countervailing Duty Orders: Toy 
Balloons (Including Punchballs) and 
Play balls from Mexico), we determine 
that COMESEC does not provide a 
bounty or grant to manufacturers, 
producers, or exporters of the subject 
merchandise. In the previous case, it 
was verified that COMESEC 
experiences an operating profit on 
insurance activities. 

Programs Determined Not To Be Used 

A. Government-Financed Facilities ,— 
Petitioners allege that government- 
financed facilities, including housing, 
developed to attract labor to the United 
States-Mexican border area provide a 
benefit to industries located in this area. 
The firms selected for on-site 
verification are located in the United 
States-Mexican border area. We verified 
that firms, regardless of the industry, 
must pay a certain percentage, based on 
an employee’s wage into a government 
fund* a portion of which is allocated to 
government housing and other social 
services. 

Such housing and services are 
provided through a national program. 
They are not provided specifically for 
the iron-metal construction castings 
industry, nor are they provided for any 
specific region. Based on our 
verification, we found that 
manufacturers, producers, or exporters 
do not participate in any government 
program providing government-financed 
facilities which could be construed to be 
a bounty or grant. 

B. Mexican Institute for Foreign Trade 
(LMCE).—Created by law published 
December 31,1970 in the Diario Official. 
IMCE has as its organizational purpose 
the promotion of the foreign trade of 
Mexico and the coordination of efforts 
stimulating foreign trade. In addition. 
IMCE functions as an advisory board In 
the previously mentioned matters. IMCE 
has a number of functions which include 
organizing and directing trade fairs 
abroad, promoting the visits of foreign 
trade missions to Mexico, carrying out 
investigations to identify national 
products or services which could be In 
demand abroad, and providing 
exporters with technical assistance. We 
verified the Mexican government's 
response that none of the companies 
exporting the merchandise under 
investigation used any of the services 
offered by IMCE. The IMCE Mexico City 
office provided us with certification that 
none of the manufacturers, producers, or 
exporters of the subject merchandise 
received IMCE services and that one 
foundry, a non-exporter, requested 
information from IMCE regarding 
merchandise not subject to this 
investigation. 


C Trust for Industrial Parks. Cities, 
and Commerical Centers (FIDEIN).— 
Operating under the Nacional 
Financiera, this program is aimed at the 
development of industrial parks an 
cities. We verified the Mexican 
government's response that none of the 
companies exporting the merchandise 
under investigation were eligible for any 
benefits relating to being located in 
industrial parks. We verified that 
manufacturers, producers, or exporters 
of iron-metal construction castings are 
not located in industrial parks. 

D. National Preinvestment Fund for 
Studies and Projects (FONEP).—FONEP 
Is a trust administered by the Nacional 
Financiera. Its primary objective is to 
assist firms to invest in economic 
feasibility studies. 

Petitioners allege that FONEP is one 
of the specialized programs through 
which the Mexican government assists 
the manufacturers, producers and 
exporters of iron-metal construction 
castings in the production of exports 
and in the promotion of exports. We 
verified the Mexican government 
response on FONEP that none of the 
companies exporting the merchandise 
under investigation used any services 
offered by FONEP. 

E. Favorable Tax Treatment— 
Petitioners allege that some Mexican 
industries, such as the construction 
industry, receive special incentives 
specifically favorable tax treatment in 
the form of special rates or tax filing 
procedures. We verified the Mexican 
government’s response that iron-metal 
construction castings manufacturers, 
producers, or exporters do not receive 
any special treatment regarding 
favorable methods of taxation, such as 
special rates or filing procedures. 

F. Discounts on Industrial Energy and 
Basic Petrochemicals .—Petitioners 
allege that firms constructing new 
industrial installations may have 
benefited from discounts on industrial 
energy and basic petrochemicals. We 
verified that the manufacturers, 
producers or exporters of the subject 
merchandise did not receive discounts 
on basic petrochemicals or industrial 
energy supplies. 

G. Fondo Nacional de Fomento 
Industrial (FOMIN). —Petitioner allege 
that FOMIN provides producers, 
manufacturers, or exporters of the 
subject merchandise with a bounty or 
grant. FOMIN operates as a trust fund, 
providing funding to certain companies 
through either stock acquisition or the 
provision of convertible loans at rates 
below those of commercial lending 
institutions. We verified the Mexican 
government's response that 
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manufacturers, producers, or exporters 
of the subject merchandise do not 
receive benefits through FOMIN. 

Petitioner's Comments 

Comment 1: The establishment of 
foreign exchange controls provides a 
subsidy to Mexican manufacturers in 
the form of preferential exchange rates. 

DOC Position: it is the DOC’s 
understanding that Mexican companies 
which export to the United States and 
receive payment in U.S. dollars must 
place those dollars in accounts where 
they are exchanged into pesos at the 
"controlled" rate which is significantly 
less than the "free" rate of exchange. 

This exchange rate system became 
operational at the end of 1982. It is our 
understanding that firms requiring U.S. 
imports can purchase most imports at 
the controlled market rate. Some 
imports, however, must be purchased at 
the free market rate. Given the required 
purchase of pesos at the controlled rate 
with dollars from exports, this dual level 
currency exchange system cannot be 
considered contervaliable. At best the 
dual currency exchange system would 
not be beneficial to exporters as it 
places certain restrictions on their use of 
foreign exchange. At worst, the dual 
currency exchange system could prove 
detrimental to exporters should they 
find it necessary to purchase any 
imports at the free rate. 

Comment Z': The rescheduling of 
foreign debts constitutes a subsidy by 
providing a benefit through the 
postponement, delay or rescheduling of 
such debts. 

DOC Position: The fact that the 
Mexican Government rescheduled 
official financial obligations is not 
relevant for purposes of the 
countervailing duty law. Only the 
preferential rescheduling of private debt 
could give rise to a bounty or grant. 

Comment 3: The FOMEX program 
falls within the category of a 
contervailable subsidy. 

DOC Position: We agree. FOMEX 
Loans have been found to be 
contervailable by the DOC. in other 
investigations, and benefits have been 
calculated on the basis of commercially 
available rates. Although those 
companies which received FOMEX 
loans in the past have stated they will 
not reapply for such loans, this program 
is still operational and still available to 
those who have received benefits from it 
during the period. Unlike CEDI, it has 
not been suspended and. unlike certain 
other programs. It was used by certain 
firms in the period for which we are 
measuring subsidization. Therefore, we 
have determined that FOMEX loans are 
countervailable in this case. 


Comment 4: Discounts on industrial 
energy supplies available to firms which 
are located in certain geographic regions 
and which produce export items are 
contervailable. 

DOC Position: During the course of 
our verification at the government and 
at the company level, we determined 
that the manufacturers, producers, or 
exporters as listed in the Mexican 
government’s response did not receive 
such discounts. 

Comment 5: The CEDI program has 
been determined to be countervailable 
and. if reactivated, it would form part of 
any future review. 

DOC Position: The CEDI program as it 
existed In the past was found to be 
countervailable by the Department in 
previous Investigations. On August 25. 
1982, we were notified by the 
government of Mexico that the CEDI 
program was suspended for all products. 
Should CEDI be reactivated either in its 
past form or in some modified form, it 
would become the object of reviews 
under section 751 of the Act. 

Respondent’s Comments 

Comment !: Mexico does not provide 
an Import duty reduction for raw 
materials or equipment used In the iron* 
metal construction castings. Further, the 
free trade zones of Baja Califoma. and 
Sonora, along with the in-bond 
processing practice, are not 
countervailable. 

DOC Position: The Department’s 
regulations (paragraph 3. annex 1 of 19 
CFR Part 355) provide that the 
nonexcessive drawback, rebate or 
remission of duties on imported items 
physically incorporated in the final 
product is not a subsidy, but that the 
drawback, rebate or remission of duties 
on imported capital goods or items not 
physically incorporated (e.g. capital 
equipment) is a subsidy. For further 
information see section ML 

Comment 2: The Mexican government 
does not provide benefits to exporters of 
iron-metal castings in the form of 
government housing provided 
specifically for that industry. 

DOC Position: During the course of 
our verification, we determined that 
business entities must pay a certain 
percentage of an employee's wage to the 
government for the purpose of 
contributing to a social service fund 
which provides reasonable cost housing. 
Such housing is generally available, and 
it is the individual's decision as to 
whether to apply for government 
housing. Therefore, we determine that 
this practice does not provide a benefit 
which would confer a bounty or grant 
upon the manufacturers, producers, or 


exporters of iron-metal construction 
castings. 

Comment 3: Loans offered by the 
government of Mexico under the FONEi 
program are not countervailable 
domestic bounties or grants. 

DOC Position: FONEI loans are not 
available to industries located in the 
areas of controlled industrial growth 
that is, Mexico City, Monterrey, and 
Guadalajara. FONEI loans are 
regionally targeted inasmuch as they are 
not available to industries located in all 
parts of Mexico. Therefore, we 
determine that FONEI loans do provide 
a benefit which confers a bounty or 
grant upon the recipients. 

Comment 4: FOGAIN does not 
constitute a countervailable domestic 
subsidy. 

DOC Position: FOGAIN provides 
preferential financing to small and 
medium sized businesses. The FOGAIN 
interest rate varies based upon the type 
of industry receiving the loan and the 
location of the business entity. We 
determine that the FOGAIN program 
provides a benefit which constitutes a 
bounty or grant as it provides 
preferential financing based upon 
priority designation and upon 
geographical location. 

Comment 5: The Department should 
establish zero rates for those firms 
which requested such rates and 
indicated they had not applied for nor 
had they received benefits during the 
period for which we are measuring 
subsidization. The Department should 
also establish zero rates for those 
companies which, even though they 
received benefits conferring bounties or 
grants during the period for which we 
are measuring subsidization, have 
stated they will not apply for or receive 
such benefits in the future. 

DOC Position: In accordance with our 
procedures, we generally establish a 
country-wide rate for each of those 
programs which we determine to be 
countervailable and for which we 
calculated a net bounty or grant. It has 
been a long-standing practice of the 
Department to set country-wide rates 
except in exceptional circumstances not 
present here. In this case, the requests 
for zero-rate treatment were not 
submitted in a timely or adequate 
fashion. W r e are therefore not accepting 
these certifications. 

The firms which received benefits 
constituting bounties or grants but 
stated they would not do so in the future 
did. under the Act, have the opportunity 
to participate in entering into a 
suspension agreement whereby their 
activities with regard to these bounties 
or grants could be monitored by the 
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Department. These firms did receive 
benefits during the period for which we 
are measuring subsidization, therefore, 
we have found those benefits to be 
countervailable. 

Verification 

In accordance with section 776(a) of 
the Act. we verified the data used in 
making our final determination. During 
this verification, we followed normal 
procedures, including Inspection of 
manufacturers' operations and records. 

Administrative Procedures 

The Department has afforded 
interested parties an opportunity to 
present oral views in accordance with 
its regulations (19 CFR 355.34(a)). Oral 
and written views have been received 
and considered. 

The suspension of liquidation ordered 
in our preliminary affirmative 
determination shall remain in effect 
until further notice. The net bounty or 
grant is 2.85 percent ad valorem . As 
required by section 706(a)(3), we are 
directing the United States Customs 
Service to require a cash deposit in the 
amount indicated above for each entry 
of the subject merchandise entered or 
withdrawn from warehouse, for 
consumption, on or after the date of 
publication of this notice in the Federal 
Register, and to assess countervailing 
duties in accordance with sections 
706(a)(1) and 751 of the Act The net 
amount of bounties or grants is smaller 
than the 40.53 percent ad valorem 
bounty or grant preliminarily 
determined. Section 707 of the Act 
provides that the difference between the 
deposit of an estimated countervailing 
duty and the final assessed duty under a 
countervailing duty order shall be 
refunded for entries of merchandise 
entered, or withdrawn from warehouse, 
for consumption prior to the date of 
publication of this notice. 

The Department intends to conduct 
administrative reviews within 12 months 
of publication of this determination as 
provided in section 751 of the Act. 

This notice is published pursuant to 
sections 303 and 706 of the Act (19 U.S.C. 

1303.1671e). 

Dated: February 17,1983. 

Uwrence |. Brady. 

Assistant Secretary for Trade Administration. 

IFK Doc. 6 PU«* S-1-4& *43 «m| 

BtlUNO COOC M10-2S-M 


Frozen Concentrated Orange Juice 
from Brazil; Suspension of 
investigation 

agency: International Trade 
Administration. Commerce. 


action: Notice of suspension of 
investigation. 


summary: The Department of 
Commerce has decided to suspend the 
countervailing duty investigation 
involving frozen concentrated orange 
juice from Brazil. The basis for the 
suspension is an agreement by the 
government of Brazil to offset with an 
export tax all benefits which we find to 
be subsidies on frozen concentrated 
orange juice exported to the United 
States. 

EFFECTIVE date: March 2 1983. 

FOR FURTHER INFORMATION CONTACT: 

Francis R. Crowe, Office of Investigations, 
Import Administration, International 
Trade Administration, U.S. Department 
of Commerce, 14th Street and 
Constitution Avenue. N.W.. Washington. 
D.C. 20230. telephone: (202) 377-3003. 

supplementary information: 

Case History 

On July 14.1982. we received a petiton 
from Florida Gtrus Mutual filed on 
behalf of the U.S. growers of oranges for 
processing into frozen concentrated 
orange juice. The petition alleged that 
certain benefits which constitute 
subsidies within the meaning of section 
701 of the Act are being provided, 
directly or indirectly, to the 
manufacturers, producers, or exporters 
in Brazil of frozen concentrated orange 
juice. 

We found the petition to contain 
sufficient grounds upon which to initiate 
a countervailing duty investigation, and 
on August 2 1982. we initiated a • 
countervailing duty investigation (47 FR 
37172). We stated that we expected to 
issue a preliminary determination by 
October 7,1982 We subsequently 
determined that the investigation is 
"extraordinarily complicated," as 
defined in section 703(c) of the Act, and 
postponed our preliminary 
determination for 65 days until 
December 13.1982 (47 FR 45896). 

Since Brazil is a "country under the 
Agreement" within the meaning of 
section 701(b) of the Act. an injury 
determination is required for this 
investigation. Therefore, we notified the 
U.S. International Trade Commission 
(ITC) of our initiation. On September 9, 
1982, the ITC preliminarily determined 
that there is a reasonable indication that 
these imports are materially injuring, or 
threatening to materially injure, a U.S. 
industry (47 FR 39740). 

We presented a questionnaire 
concerning the allegations to the 
government of Brazil in Washington, 


D.C. On December 1,1982, we received 
the response to that questionnaire. 

On December 13.1982 we issued our 
preliminary determination in this 
investigation (47 FR 56528). We stated in 
our preliminary determination that the 
government of Brazil was providing its 
manufacturers, producers, or exporters 
of frozen concentrated orange juice with 
benefits that constitute subsidies. The 
programs preliminarily determined to 
bestow subsidies were: 

• Preferential working capitul 
financing for exports. 

• Income tax exemption for export 
earnings. 

On January 25,1983, the Department 
initialed a proposed agreement to 
suspend the countervailing duty 
investigation involving frozen 
concentrated orange juice from Brazil 
The basis for the proposed agreement 
was that the government of Brazil would 
offset by an export tax the entire 
amount of benefits we found to confer 
subsidies on frozen concentrated orange 
juice exported to the United States. 

In compliance with the procedural 
requirements of section 704(e) of the 
Act, we discussed with the parties to the 
proceeding the proposed agreement and 
provided them a copy of the proposed 
agreement. 

Scope of Investigation 

The product covered by this 
investigation is frozen concentrated 
orange juice as currently provided for in 
item 165.35 of the Tariff Schedules of the 
United States. 

There are nine known producers and 
exporters in Brazil of frozen 
concentrated orange juice to the United 
States. We have received information 
from the government of Brazil regarding 
three of these companies. Cargill 
Industrial Ltda. (CARGILL), Citrosuco 
Paulista S.A. (CITROSUCO) and 
Sucocitnco Cutrale S.A. (CUTRALE), 
which represented over 85 percent of 
exports of this product to the United 
States during a recent, representative 
period—calendar year 198L 

The period for which wc are 
measuring subsidization is that fiscal 
year for each company which most 
closely corresponds to calendar year 
1981. That period is March 1.1981 to 
February 28.1982 for CARCU-L; and 
May 1 , 1981 to April 30.1982 for 
CITROSUCO and CUTRALE. We have 
referred to these periods as fiscal year 
1981 in this notice. 
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Changes Since the Preliminary 
Determination 

Preferential Working Capital Financing 
for Exports: Resolution 674 

On February 11,1983. the government 
of Brazil notified the Department that 
the Banco do Brasil rate for discounting 
accounts receivable had increased from 
59.8 percent to 72 percent effective 
January 3.1983. In addition, effective 
January 11,1983. the tax on financial 
transactions was reduced from 6.9 
percent to 4.8 percent. These changes 
result in a subsidy rate differential of 
32.6 percent rather than 22.5 percent as 
stated in the preliminary determination 
with respect to frozen concentrated 
orange juice. Consequently, since the 
rate established for purposes of the 
suspension is prospective, we will use 
32.6 percent as the applicable 
differential in determining the subsidy 
rate from this program. 

Petitioner's Comments 

The Department has consulted with 
the petitioner, and has received no 
comments from them eonceming the 
proposed suspension agreement. 
However, we did receive comments 
from the petitioner with respect to our 
preliminary determination. 

Comment i 

The petitioner disagrees with the 
methodologies employed by the 
Department in the determination of the 
net subsidy stemming from the 
preferential working capital financing 
program. The petitioner alleges that 
access to preferential short-term 
financing has significantly enhanced the 
long-term market position of the 
Brazilian Mportors of frozen 
concentrated orange juice. They argue 
that because of these alleged long-term 
benefits, the Department should equate 
the benefits received under this program 
to capital benefits and calculate the 
subsidy rate in a manner similar to that 
used to calculate the net subsidy for 
preferential long-term loons or capital 
grants. They suggest that rather than 
allocate the benefits of this program 
only to exports in the year in which such 
financing was received, the Department 
should employ a present value 
methodology to allocate to the review 
. period benefits of financing received 
"during the past five years." They do not 
suggest, however, a period of time over 
which financing should be allocated. 

Further, the petitioner argues that the 
benchmark used by the Department in 
determining the net subsidy for this 
program was incorrect. The petitioner 
argues that the Deportment should 
compound the monthly or quarterly rate 


for discounting accounts receivable in 
order to establish an effective annual 
rate as a comparable benchmark for 
financing received under this program. 

In addition, they argue that the 
department failed to account for alleged 
compensating balances on thses short¬ 
term loans (although illegal in Brazil). 

DOC Position 

The Department has in previous cases 
used a present value methodology to 
calculate the benefits stemming from 
long-term loans in order to match the 
flow of benefits more directly to the 
production of goods under investigation. 
In such instances the benefits were 
either allocated over the life of the loan 
or over the average useful life of the 
asset(s) purchased with the loan(s). The 
loans which were received by the 
processors of frozen concentrated 
orange juice under the preferential 
working capital financing program had a 
duration of less than one year and. by 
their nature, were not tied to assets. 
Likewise, the loans did not have any of 
the characteristics of capital grants; the 
amounts received are repayable and 
they are not tied to assets. 

Therefore, the Department believes 
that it is inappropriate to determine the 
value of the benefits of this program 
using the present value of a cumulation 
of short-term loans as if they had long¬ 
term benefits for which the financial 
markets ordinarily account in the 
structure of interest rates based on 
maturity of instruments. 

The conceptual basis for the 
Department's calculations of the amount 
of the subsidy is based on the following: 
(1) That the sale of an account 
receivftble constitutes the purchase of 
an asset by a bank, in which the bank 
absorbs the risk of non-payment; (2) that 
once the sale is completed, the seller has 
no further obligation (such as repayment 
with interest) to the bank; and (3) that a 
series of sales of accounts receivable is 
not equivalent to rolling over a loan 
where interest on the original loan is 
compounded. As a result, the discount 
rate we have used is e simple rate and 
additive. 

If the sale of an account receivable 
does in fact have more the character of 
a loan than the sale of an asset, we may 
have to reassess our position. We will 
investigate this matter further in the 
course of montoring the agreement and 
make any necessary adjustments in the 
calculation of the interest differential 
and net subsidy. 

Concerning the argument that the 
Department has not accounted for 
compensating balances when 
determining the net subsidy stemming 
from this program, we have found no 


evidence of compensating balances in 
company records. The only deductions 
from the value of the receivables noted 
during verification were the discount, 
the tax on financial transactions and a 
commission on the transactions. 

Respondent's Comments 

Comment 1 

The respondent argues that the 
benefits from preferential working 
capital financing are realized by a 
borrower at the time the cost of a loan is 
paid. Consequently, they argue that the 
Department should CHVmlate the net 
subsidy based upon the date of 
repayment of such loans rather than to 
prorate the benefit throughout the 
duration of the loans. 

DOC Position 

In the notice of final results of 
administrative review of the 
countervailing duty order on certain 
scissors and shears from Brazil (47 FR 
10266). we noted that the government of 
Brazil argued for the allocation of the 
benefits from these loans throughout the 
duration of the loans rather than to 
assign them to the period in which the 
loan was received. The government 
stated that the method of assigning the 
entire benefit to the period in which the 
loan was received did not fully allow for 
factors, such as increased or decreased 
exports from one period to another, 
factors, which affect the ad valorem 
value of the benefit. We agreed with the 
government of Brasil’s argument and 
prorated the benefits throughout the 
duration of the loan. At that time we 
stated that when each year there is a 
substantial growth in the value of 
exports over the previous year, the 
allocation of the whole loan to the 
period in which It was received can 
create a distortion and overstate the 
value of the benefit. Likewise, in similar 
circumstances, the allocation of the 
whole loan to the period in which it is 
repaid can understate the value of the 
benefit Therefore, we have not changed 
the methodology as stated in the 
preliminary determination. 

Comment 2 

The respondent argues that the benefit 
from the income tax exemption for 
export earnings should be reduced by 26 
percent, the amount of taxes which 
corporate taxpayers may direct into 
certain investment funds. The 
corporations then receive stock for their 
investment. Respondent claims that had 
the companies subject to the 
investigation paid additional (axes, 
absent the income tax exemption 
program, they would have elected to 
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direct 20 percent of such taxes to the 
investment funds. 

DOC Position 

It is speculative to assume that the 
concerned companies would take part in 
a voluntary investment program. 
Moreover, the fact that the government 
of Brazil administers two programs 
exempting taxes on earnings under 
differing terms and conditions does not 
argue that the amount of the 
countervailablc benefit under the export 
program should be adjusted. 
Consequently, the Department believes 
that the proper basis for calculating the 
benefit from this program is 100 percent 
of the amount of taxes saved by the 
companies which participated in it. 

Comment 3 

The respondent argues that the 
Department should offset the amount of 
any subsidies from countervailable 
programs by the amount of an export 
tax paid on the export of frozen 
concentrated orange juice and by the 
amount of a government imposed 
increase In the price which exporters of 
frozen concentrated orange juice must 
pay for oranges. 

During the period for which we are 
measuring subsidization, exporters paid 
a 10 percent tax upon exportation of 
frozen concentrated orange juice. In 
June 1982 the government also 
established minimum prices which 
purchasers must pay for oranges. In 
conjunction with the establishment of 
those minimum prices, the export tax 
was reduced to one percent, the rate 
currently in effect. Tliey state that 
processors of frozen concentrated 
orange juice are contractually bound ”to 
comply with the current system for the 
foreign sale of frozen concentrated 
orange juice and to the terms that make 
up the (strandurd) agreement for setting 
supply prices of raw material (fruit)” in 
order to obtain export licenses and any 
financial incentives from exporting the 
product under investigation. Therefore, 
they argue that the Department should 
allow offsets for the export tax and the 
minimum price for oranges under 
section 771(6)(A) as application fees, 
deposits, or similar payments paid in 
order to qualify for or to recieve the 
subsidy. 

The respondent also cites two other 
conditions to which a company must 
agree in order to obtain export licenses, 
namely, export quotas and minimum 
export prices. All of these conditions, 
the export tax. minimum price for raw 
materials, export quotas and minimum 
export prices are part of a policy of 
“diversification” by which the 
government of Brazil controls the 


exportation of certain products such as 
frozen concentrated orange juice, coffee, 
cocoa, sugar and other items. 

The respondent also suggests that the 
Department should allow offsets for a 
three percent “excise equalization tax” 
imposed by the State of Florida and for 
duties paid to the United States 
government upon importation of frozen 
concentrated orange juice. 

DOC Position 

The government of Brazil has used 
certain mechanisms in its policy of 
diversification to restrain the 
exportation of certain agricultural 
commodities. The restraints on frozen 
concentrated orange juuce were 
imposed in 1979 and have varied widely 
in their application since then, 
apparently in reaction to differing 
market conditions. The purpose of such 
restraints counters the purpose of export 
incentives, to expand trade. That they 
are imposed suggests that any financial 
“burdens” which result from these 
restraints serve another purpose than to 
act as applications or fees to qualify for 
export incentives. 

The policies of restraint and 
expansion not only differ in purpose but 
also in operation. As has been noted, the 
restraints have varied substantially 
since their inception. Such controls can 
be further modified in nature (currently 
a mixture of monetary and quantitative 
controls), in the extent of their 
application, or even as to their 
existence. Such modifications are 
related to market conditions rather than 
to qualification for export incentives. As 
has been shown in previous 
countervailing duty investigations 
involving Brazilian products for which 
no such controls exist, the working 
capital financing and the income tax 
exemption for export earnings programs 
have operated independently of these 
controls, without any application fees or 
other payments which allegedly stem 
from such controls. The controls exist as 
basic conditions under which the frozen 
concentrated orange juice may be 
exported, regardless of the participation, 
or extent of participation of the 
exporters of frozen concentrated orange 
juice in any financial incentive program. 
As such, the Department considers any 
cost resulting from these controls to be 
in the nature of a general expense borne 
by the exporter, rather than an 
application fee. deposit or similar 
payment paid to qualify for, or to 
receive, the benefit of any specific 
subsidy program. Therefore, we have 
not offset the gross subsidy amount of 
any countervailible program by the 
costs of these controls. Concerning the 
export tax imposed under these controls, 


we are indifferent as to the amount (or 
existence) of such a tax as it relates to 
the export tax to be established under 
the terms of the suspension as long as 
the latter is sufficient to offset 
completely the amount of the net 
subsidy determined by the Department 
to exist with respect to the subject 
product. In addition, the Department 
does not consider taxes imposed by the 
state of Florida and customs duties 
imposed by the U.S. Government to 
constitute offsets under the Act. 

Suspension of Investigation 

The Department consulted with the 
petitioner with respect to the proposed 
suspension agreement. We have 
determined that the agreement will 
offset the subsidies completely with 
respect to the subject merchandise 
exported directly or indirectly to the 
United States, that the agreement can be 
monitored effectively, and that the 
agreement is in the public interest. 
Therefore, we find that the criteria for 
suspension of an investigation pursuant 
to section 704 of the Act have been met. 
The terms and conditions of the 
agreement signed February 24,1983. are 
set forth in Annex 1 to this notice. 
Pursuant to section 704(f)(2)(A) of the 
Act. the suspension of liquidation of all 
entries, entered or withdrawn from 
warehouse, for consumption of frozen 
concentrated orange juice from Brazil 
effective November 19.1982, as directed 
in our notice of “Preliminary Affirmative 
Countervailing Duty Determination. 
Frozen Concentrated Orange Juice from 
Brazil,” is hereby terminated. 

Any cash deposits on entries of frozen 
concentrated orange juice from Brazil 
pursuant to that suspension of 
liquidation shall be refunded and any 
bonds shall be released. 

The Department intends to conduct an 
administrative review within 12 months 
of the anniversary date of publication of 
this suspension as provided in section 
751 of the Act. 

Notwithstanding the suspension 
agreement, the Department will continue 
the investigation if we receive such a 
request in accordance with section 
704(g) of the Act within 20 days after the 
date of publication of this notice. 

This notice is published pursuant to 
section 740(f)(1)(A) of the Act. 

Dated: February 24.1983. 

Judith H. Bello, 

Acting Deputy Assistant Secretary for Import 
Administration . 

Annex I—Suspension Agreement; Frozen 
Concentrated Orange Juice 

Pursuant to section 704 of the Tariff Act of 
1930, as amended (the Act), and section 
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355.31 of the Commerce Regulation*, the 
United State* Department of Commerce (the 
Department) and the government of Brazil 
enter into the following suspension 
agreement (the agreement) on the basi* of 
which the Department shall suspend its 
countervailing duty investigation Initiated on 
August 2.1982 (47 FR 37172) with respect to 
frozen concentrated orange |uice from Brazil 
The agreement shall be In accordance with 
the terms and provisions set forth below. 

A. Scope of Che Agreement 

The agreement applies to frozen 
concentrated orange juice manufactured in 
Brazil and exported, directly or Indirectly, 
from Brazil to the United States (hereinafter 
referred to as the "subject product"), as 
currently provided for In item 165.35 of the 
Tariff Schedules of the United States. 

B. Basis of the Agreement 

1. The government of Brazil hereby agrees 
to offset completely the amount of the net 
subsidy determined by the Deportment in this 
proceeding to exist with respect to the 
subject product. The offset shall be 
accomplished by an export lax applicable to 
the subject product exported on or after April 
3a 1963 The export tax shall offset 
completely any benefits found to exist with 
respect to the following programs: 

(a) Preferential working capital financing 
for exports. 

(b) Income tax exemption for exporl 
earnings. 

(c) Any otheT program subsequently 
determined by the Department to constitute a 
subsidy under the Act to the subject product. 

The Department shall officially notify the 
government of Brazil of any determination 
made with respect to items (a) through (c) 
above. 

2. The government of Brazil certifies that 
no new or equivalent benefits shall be 
granted on the subject product as a substitute 
for any benefits offset by the BgreetnenL 

3. The offset of these benefits does not 
constitute an admission by the government of 
Brazil that such benefi»s are subsidies within 
the meaning of the U.S, countervailing duty 
law. 

4. The government of Brazil agrees that 
from the effective date of the suspension of 
the investigation and until the imposition of 
an export tax no later than April 30,1983 that 
completely offsets the net subsidy 
determined by the Department to exist the 
rate of exports of the subject product will not 
exceed the average monthly rate of exports to 
the United States m the period June 1981* 
May 1962. Exports in excess of this quantity 
will constitute a violation of the agreement 
pursuant to section 704(i) of the Act. 

C. Monitoring of the Agreement 

1. The government of Brazil agrees to 
supply to the Department documentation 
concerning the method and time of payment 
of the export tax and other information the 
Department deems necessary to demonstrate 
that it is in full compliance with the 
agreement. 

2. The government of Brazil shall notify the 
Department if any exporters of the subject 
product which benefit from the programs 
described in paragraph B.1 regarding the 


manufacture, production or export of the 
subject product transship the subject product 
through third countries to the United States. 

3. The government of Brazil shall certify to 
the Department within 15 days after the first 
day of each three-month period beginning on 
July 1.1983 whether it continues to be In 
compliance with the agreement by offsetting 
completely the net subsidy referred to in 
paragraph B.l and whether it ha* substituted 
any new or equivalent benefits for the 
benefits offset by the agreement. The first 
certification shall Include the period April 30, 
1983—June 30.1963. Failure to supply such 
information or certification in a timely 
fashion may result in the immediate 
resumption of the investigation or issuance of 
a countervailing duty order. 

4. The government of Brazil shall permit 
such verification and dots collection as is 
requested by the Department in order to 
monitor the agreement. The Department will 
request such information and perform such 
verification periodically pursuant to 
administrative reviews conducted under 
section 751 of the Act 

5. The government of Brazil shall promptly 
notify the Department with appropriate 
documentation, of any change in the amount 
of benefits to the subject product of any 
change in the rate of the export tax. or if it 
decides to alter or terminate its obligations 
with respect to any of the terms of the 
agreement. 

D Violation of the Agreement 

If the Department determines that the 
agreement Is being or has been violated or no 
longer meets the requirements of section 
704(b) or (d) of the Act then section 704{i) 
shall apply. 

E Effective Date 

The effective date of the agreement is the 
date of publication. 

Signed on this 24th day of February 1982 
for the Government of Brazil. 

]os£ Alfredo Gra^a Lima. 

First Secretary of the Brazilian Embassy 

I have determined that the provisions of 
paragraph B completely offset the subsidies 
that the government of Brazil is providing 
with respect to frozen concentrated orange 
juice exported directly or indirectly from 
Brazil to the United States and that the 
provisions of paragraph C ensure that this 
agreement can be monitored effectively 
pursuant to section 704(d) of the Act. 
Furthermore. I have determined that the 
agreement meets the requirements of section 
704(b) of the Act and suspension of the 
investigation is in the public Interest. 
Department of Commerce. 

|udity H. Bello. 

Acting Deputy Assistant Secretary for Import 
Administration. 

(FR Doc. 0-&235 fiW *-l~» a45 mm\ 

BILLING COOC 3510-25-44 


Investigation of Imports of Bolts, Nuts 
and Large Screws of Iron or Steel 

agency: Office of Industrial Resource 
Administration. International Trade 
Administration. Commerce. 
action: Notice of the completion of the 
investigation under Section 232 of the 
Trade Expansion Act of 1962. as 
amended (19 U.S.C. 1862) to determine 
the effects on the national security of 
imports of bolts, nuts and large screws 
of iron or steel. 


summary: An investigation was 
conducted under Section 232 of the 
Trade Expansion Act of 1962. as 
amended (19 U.S.C. 1862). to determine 
the effects on the national security of 
imports of bolts. nut9 and laige screws 
of iron or steel (excluding mine roof 
bolts but including lag screws and 
bolts). It was found that bolts, nuts and 
large screws of iron or steel are not 
being imported Into the United States in 
such quantities or under such 
circumstances as to threaten to impair 
the national security. Accordingly, no 
action to adjust imports was 
recommended. A Ftnal report was sent 
to the President by the Secretary of 
Commerce on February 10,1963. The 
Department of Defense concurred in this 
finding. 

Background 

On February 11.1982. the Secretary of 
Defense requested that the Secretary of 
Commerce conduct an investigation to 
determine the effects on the national 
security of imports of nuts, bolts and 
large screws of iron or steel (excluding 
mine roof bolts, but including lag screws 
and bolts). The petition was accepted 
and a notice was published in the 
Federal Register. 47 FR 13546. March 31, 
1962, advising the public that an 
investigation was being conducted 
under the authority of Section 232, of the 
Trade Expansion Act of 1962. as 
amended. Interested parties were 
invited to submit written comments. 

In his petition, the Secretary of 
Defense stated that, M . . . data indicates 
that a significant shortfall in our 
industrial capability as related to 
national defense needs existed in 1977. 
The situation probably ha9 worsened 
since that time because our mobilization 
requirements have increased (over 8 
percent), and the output of the domestic 
industrial base has not improved." 

The investigation was undertaken in 
accordance with International Trade 
Administration Regulation 15 CF.R. Part 
359, "Effect of Imported Articles on the 
National Security." 
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Public Common Is 

Six comments were received 
pertaining to this investigation. 
Commenters recognized the malaise 
suffered by the domestic industry; two 
commenters attributed the industry's 
problems to imports. The remaining 
blamed general economic conditions. 
The Industrial Fastener Institute, the 
industry's trade association, stated that 
survival of the U.S. fastener industry is 
important to the national security. 

The public record concerning this 
investigation, including the Secretary’s 
report to the President, will be 
maintained in the International Trade 
Administration’s Freedom of 
Information Records Inspection facility. 
Room 4102 (202-377*^3031), U.S. 
Department of Commerce. 14th and 
Pennsylvania Avenue. NW„ 
Washington. D.C. 20230. Copies of entire 
report are also available in Room 3875. 
U.S. Department of Commerce, 14th and 
Pennsylvania Avenue, NW„ 

Washington, D.C. 20230. 

The Executive Summary of the report 
of the investigation follows. 

Executive Summary 

The Department of Commerce 
initiated this investigation to determine 
the effect on the national security of 
imports of nuts, bolts and large screws 
of iron or steel (excluding mine roof 
bolts, but including lag screws and 
bolts) under the authority of Section 232 
of the Trade Expansion Act of 1962, as 
amended (19 USC 1862), as the result of 
a February 11,1982. request from the 
Secretary of Defense. 

After assessing relevant data as 
required by the statute, we have 
concluded that the nuts, bolts and large 
screws of iron or steel investigated here 
are not being imported into the U.S. in 
such quantities or under such 
circumstances as to threaten to impair 
our national security. During a 
mobilization imports of fasteners would 
be reliable, would comprise an 
important part of our required supply of 
industrial fasteners and would augment 
our domestic production. The decline in 
productive capacity in the U.S. 
industrial fastener industry, 
consequently, does not pose a threat to 
our national security. The industry's 
difficulties are due not only to import 
penetration, but also to general 
economic conditions, and the general 
economic recovery can be expected to 
help the industry significantly. 

This investigation concerned imports 
of the following industrial fastener 
categories as defined by the Tariff 
Schedules of the United States (TSUS): 


Item No . 

646.4920 Lag screws or bolts (of iron or 
steel) 

646.5400 Bolts and bolts and their nuts 
imported in the same shipment (of 
iron or steel) 

646 5600 Nuts (of iron or steel) 

646.6320 Cap screws (of iron or steel) 
having shanks or threads over 0.24 
inch in diameter 

646.6340 Other screws with shanks or 
threads over 0.24 inch in diameter (of 
iron or steel) 

Nuts, bolts and large screws or iron or 
steel, commonly called industrial 
fasteners, are mechanical devices 
designed specifically to hold. join, 
couple ol assemble multiple 
components. Most U.S. industries 
require such fasteners. Leading users of 
nuts, bolts and large screws include the 
automobile, construction, industrial 
equipment and home appliance 
industries. 

The Department of Commerce 
regulations governing Section 232 
mandate certain criteria for determining 
the effects of imports on the national 
security including: 

(1) Requirements of the direct defense, 
indirect defense and civilian sectors of 
the national economy; 

(2) domestic production needed for 
projected national defense needs; 

(3) capacity of domestic industries to 
meet projected national defense needs; 

(4) existing and anticipated 
availability of labor (skilled and 
unskilled), raw materials, production 
equipment and facilities, and other 
supplies and services essentia] to the 
national defense; 

(5) growth requirements of domestic 
industries to meet national defense 
requirements; 

(6) quantity, quality and availability of 
imports; 

(7) impact of foreign competition on 
the economic welfare of any essential 
domestic industry; 

(8) serious effects of imports on the 
possible displacement of domestic 
products, unemployment, decrease in 
revenues to the government, loss of 
investments, loss of specialized skills 
and loss of productive capacity; 

(9) any other relevant factors that may 
weaken the national economy: and 

(10) other factors relevant to the 
national security in light of any unique 
circumstances associated with each 
case. 

In order to determine if imports of 
nuts, bolts, and large screws of iron or 
steel are threatening the national 
security, the investigation began by 
determining the U.S. national security 
requirements (direct defense, indirect 


defense, and civilian) for such items. 
Identification of requirements was 
based upon the guidance in National 
Security Directive 47 which states that 
maintenance of the capacity to mobilize 
resources efficiently and effectively in 
the event of a national emergency is of 
fundamental importance to U.S. national 
security. The directive further states that 
the broadly defined crisis scenarios are 
to serve as the principal basis for 
mobilization planning. 

We determined that this investigation 
could most appropriately be conducted 
using the scenario developed for 
National Defense Stockpile planning. 
Therefore, requirements calculations 
were made under the assumed 
emergency conditions it contains. 

The Department of Defense (DOD) 
provided the Federal Emergency 
Management Agency (FEMA) with 
defense mobilization expenditure levels 
based on that scenario, from which 
FEMA derived direct defense and 
indirect defense production 
requirements of fasteners. PEMA 
calculated civilian production 
requirements for fasteners based on the 
defense requirements mentioned above 
taking into account austerity in 
conslimption patterns and other 
pertinent considerations and 
assumptions. 

With requirements defined, the next 
step was to examine the possible 
sources for meeting them: 1) Domestic 
production and 2) reliable imports. 

Approximately 100 companies 
produce nuts, bolts and large screws in 
the U.S. Original equipment 
manufacturers (OEMs), /.e.. 
manufacturers of major consumer end- 
products and industrial equipment, 
predominantly automotive and 
machinery manufacturers, receive the 
bulk of the fastener shipments. 
Distributors purchase the remainder. 
Business in the fastener industry is 
cyclical, closely tied to demand for 
manufacturing and consumer durables. 
When the economy is good and demand 
for durables is high, the fastener 
industry flourishes. When the economy 
turns down and demand for durables 
shrinks, the fastener industry suffers. 

The industry is currently in a cyclical 
downturn. 

Poor market conditions have forced 
various U.S. fastener manufacturers to 
either alter their product mix, 
consolidate with other companies, spin 
off unprofitable operations or go out of 
business. In general, import penetration 
has led firms to either eliminate or 
reduce their production of smaller 
diameter standard fasteners, and to 
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concentrate their manufacture on more 
specilized fasteners. 

The data collected show that during 
mobilization, while current domestic 
production capacity can meet defense 
requirements, additional supply wouuld 
be required to meet civilian needs. The 
shortfall could be reduced in the 
following ways: 1) surge in domestic 
production. 2) reliable imports, or 3) a 
combination of the two. 

Historically, the fastener industry has 
been able to surge its production in 
times of high demand such as World 
War 11 (when it nearly doubled), the 
Korean conflict and the Vietnam 
involvement. Lack of skilled labor could 
be a major constraint to expanding the 
industry during a mobilization. 

However, there is evidence that one of 
the principal reasons the industry has 
been able to surge in the past is due to 
the practice of labor hoarding, in which 
industry finds it more cost effective, 
even in times of declining demand, to 
retain its skilled labor force rather than 
to institute layoffs and train new 
workers later when demand increases 
again. Therefore, although the 
Department of Labor reports that 
proficiency in skilled workers requires 
three to eight years to attain, industry 
analysis indicates that in surge times, 
labor increases have been comprised 
largely of unskilled or semi-skilled 
people (requiring some on-the-job 
training) who augment the skilled labor 
pool. 

The number of workers in the fastener 
industry has fallen steadily for the last 
three years: 23 percent fewer workers 
were employed in 1962 than in 1979. The 
decline is not wholly due to imports, but 
to general sluggishness of the economy. 
Numerous investigations conducted by 
the Department of Labor from 1976 to 
1981 under the Trade Adjustment 
Assistance Program, found that 51.6 
percent of the laid-off workers had been 
affected adversely by imports. 

During * mobilization one could 
assume that with the addition of 
sufficient skilled workers and semi or 
unskilled workers, with some on-the- 
job-training. production could be 
brought up to its maximum capacity. 

The addition of more machinery and 
plant space could increase production 
somewhat, although availability of 
skilled labor would remain a limiting 
factor. 

Expansion in the fastener industry has 
been hampered by high interest rates 
and restructuring to meet Import 
competition. A high proportion of 
currently idle machinery is over 15 years 
old. A large amount of used machinery 
is inventoried in the free world; hence, 


there exists an active used equipment 
market. 

Sufficient new machinery with 
technically up-to-date automated 
controls can be built in the U.S. by 
several firms to increase domestic 
production capacity by just under one- 
third during the mobilization year and 
by approximately one-third to two- 
thirds during subsequent years. Similar 
machinery could be produced in Japan. 
Germany. Italy and other countries. 
Production machinery and fasteners 
cold be shipped to the U.S. during the 
mobilization year when no shipping 
losses are anticipated. 

The relationship of imports to the 
shortfall was studied to determine if 
imports arc casual to the shortfall of 
domestic production compared to 
requirements. This assessment of 
imports included an analysis of the 1334- 
year trend (19<39-June 1982) of producer 
shipments, domestic production, 
imports, consumption, domestic 
production capacity, domestic capacity 
utilization, and the reported price 
differentials between domestic and 
imported products. Market penetration 
by imported products was studied by 
ploting the ratio of imports to apparent 
consumption over the 13&-year period. 

Imports, although currently down in 
absolute terms, have Increased as a 
share of the domestic market, from 21 
percent of apparent consumption In 1969 
to 53.7 percent in the first half of 1982 
(by weight). 

The State Department has determined 
that our major foreign suppliers are 
politically reliable, an indication that 
their exports of fasteners to us would 
not be interrupted in time of 
mobilization or conflict. Principal 
foreign fastener suppliers in recent years 
are: Japan. Taiwan. Canada, India. 
Germony, Italy, The Netherlands and 
Australia. (In 1981, fifty-one percent (by 
weight) of U.S. imports of fasteners 
came from Japan.) Under the terms of 
the scenario, which specifies that 
shipping losses from the major exporting 
countries in Asia would be minimal, our 
principal Asian suppliers are also 
considered geographically reliable, 
whereas Western Europe is not given 
predicted shipping losses in the North 
Atlantic, Imports from Canada are 
assumed to be assured due to our 
common border and to the mobilization 
agreements in place between us. During 
mobilization and conflict, large 
quantities of fasteners also could be 
purchased from Argentina, Brazil, and 
Mexico, if these countries are able to 
surge their production. 

Because japan and the other Asian 
suppliers are dependent upon imports of 
iron ore, coking coal and olher factors of 


production (except labor) to make steel, 
their reliability as exporters of fasteners 
to the U.S. could hinge on their ability to 
obtain raw materials. Under surge 
conditions, the U.S. could, if necessary, 
produce a surplus of these steels and 
could supply friendly countries which 
manufacture fasteners for us with 
fastener grade 6tecl if those countries 
could not procure the steel elsewhere. 

The bulk of US. fastener imports are 
“standards.** rather than “specials.** 
Standard fasteners are multipurpose 
products which are normally mass 
produced in long production runs. 

Special fasteners arc designed and 
produced to fit a particular purchaser’s 
requirements, and are usually not 
inventoried except at the request of an 
end-user. The ratio of domestic 
consumption of standards to specials 
was 3 or 4 to 1 in the late 1950s and is 
reportedly 2 to 1 today. Results of the 
analysis of data for this investigation 
verify that (by weight) imported and 
domestic standard fasteners comprise 
65-70 percent of the market and special 
fasteners comprise 30-35 percent of the 
market. OEMs consume an estimated 90 
percent of the specials and more than 50 
percent of the standards. 

Currently depressed economic 
conditions and imports of lower priced 
high volume type standards are about 
equally responsible for the recent 
declines in capacity utilization rates for 
the U.S. industrial fastener industry. The 
decline can also be explained by the 
domestic industry’s shift into specials 
production which first became apparent 
in 1975. Specials production usually 
results in more downtime because of 
frequent equipment changeovers or “set¬ 
ups" and often longer set-up times. The 
U.S. is competitive and self-sufficient in 
specials production, however, only 20 
percent of the standards (in terms of 
pieces) used In the U.S. are domestically 
produced. 

During peacetime, specialization in 
product lines among friendly nations is 
not detrimental; in this situation market 
forces work to bring about the lowest 
cost for each type of product. 

Conclusion 

The report shows that there would be 
a shortfall in domestic fastener supplies 
to meet scenario-based requirements. 
Domestic producers of the industrial 
fasteners under investigation can. in 
surge and conflict years, meet only the 
defense requirements for these products. 
Imports can help us reduce the shortfall 
in requirements for civilian production. 
The analysis has shown that most of our 
foreign sources are politically reliable, 
due to their stable pro-U.S. governments; 
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and that their geographic locations, in 
light of projected shipping losses under 
the scenario, make them reliable in 
practice, as well While it is true that the 
domestic industry has declined, general 
economic conditions contributed greatly, 
and import penetration alone is not 
causal to its reduced capacity. 

FOR FURTHER INFORMATION CONTACT! 
Robert F. Kan. Program Manager. 
Resource Assessment*Division. Office of 
Industrial Resource Administration. 

IT A, U.S. Department of Commerce, 
Room 3875, Washington. DC 20230 (202- 
377-3795). 

(Sec. 202. Trade Expansion Act of 1062. as 
Amended. 19 U.S.C. 1862) 

Dated: February 25,1963. 

Bo Dcnysyk, 

Deputy Assistant Secretary for Export 
Administration. 

|KR Doc. 0-12*7 Fttad 1-2S-S& 2-S* pa] 

BILLING CODE J510-2S-M 


National Oceanic and Atmospheric 
Administration 

Modification To General Permit; 
Federation of Japan Salmon Fisheries 
Cooperative Associations 

Notice is hereby given that pursuant 
to the provisions of Section 218.24(b)(4) 
of the Regulations Governing the Taking 
and Importing of Marine Mammals. 
Section 14 of the North Pacific Fisheries 
Act of 1954 as amended (16 U.S.C. 1034), 
and Special Condition B-2 of the Permit, 
the Category 5 General Permit issued on 
May 7,1981. to the Federation of fapan 
Salmon Fisheries Cooperative 
Associations, is hereby modified as 
detailed below. 

1. Condition B-2 is deleted and 
replaced by: 

“2. This permit shall be valid from 
0001 hours, June 10,1981, to 2400 hours, 
June 9,1987. subject to annua! review by 
the Assistant Administrator for 
Fisheries. This review will be bosed in 
port on reports required herein and on 
other information available to the 
Assistant Administrator for Fisheries. 
The terms, conditions, limitations on 
take, number of observers, and duration 
may be modified by the Assistant 
Administrator for Fisheries in such a 
manner as he deems consistent with and 
necessary to carry out the purposes of 
the Marine Mammal Protection Act of 
1972,'* 

2. Condition 8 is deleted and replaced 
by: 

“6. The Permit Holder shall provide 
appropriate funding each year to carry 
out fully a joint research program on 
Dali's porpoise and other marine 


mammals incidentally taken in the 
fishery.’* 

3. Condition 9 is deleted and replaced 
by: 

”9.a. Within 30 days of the close of 
each mothership salmon fishery season, 
the Permit Holder will submit to the 
Assistant Administrator for Fisheries 
the number and species of all marine 
mammals taken by each mothership 
fleet both inside and outside the U.S. 
fishery conservation zone.” 

”b. Within 120 days of the close of 
each mothership salmon fishery season, 
the Permit Holder will submit to the 
Assistant Administrator for Fisheries, a 
report detailing what gear modifications 
were tested either by operating 
catcherboats or by research vessels 
performing under actual fishing 
conditions; the percentages of the 
catcherboats which operated with 
modified gear; the effect such modified 
gear had on the Incidental taking of 
Dali's porpoise and other marine 
mammals; the effect the modified gear 
had on the catch of the various target 
species of salmon; the cost of producing 
the modified equiment for that season: 
and a best estimate of the cost to outfit 
the entire fleet with the modified gear.” 

4. Condition B-10 is renumbered as B- 
11 and a new condition B-10 is added as 
follows; 

”10. The Assistant Administrator for 
Fisheries shall determine the fishing 
gear or techniques or both which will 
offer the most practical and effective 
opportunity for reducing porpoise 
mortality and shall specify to the Permit 
Holder which gear or techniques will be 
required. The Permit Holder shall install 
the designated fishing gear or adopt 
techniques or both, which are designed 
to reduce porpoise mortality into the 
fleet as specified timetable. 

A. A 25 per centum of the mothership- 
based salmon catcherboat flet by the 
commencement of the 1984 salmon 
fishing season; 

B. 50 per centum of the mothership- 
based salmon catcherboat fleet by the 
commencement of the 1985 salmon 
fishing season; and 

C. 75 per centum of the mothership- 
based salmon catcherboat fleet by the 
commencement of the 1986 salmon 
fishing season. 

These modifications become effective 
on February 24.1983. 

The General Permit as modified and 
supporting documentation pertaining to 
the modifications are available for 
review in the Office of the Assistant 
Administrator for Fisheries. National 
Marine Fisheries Services. Room 412, 
3300 Whitehaven Street. NW.. 
Washington. D.C. 


Dated: February 24.1963. 

Carmen J. Blondin. 

Acting Deputy Assistant Administrator for 
Fisheries Resource Management National 
Marine Fisheries Service. 

|FR Doc 0-52*2 Filed S-!-ax *45 *mf 

BILLING COOC 3S10-72-M 


United States Travel and Tourism 
Administration 

Travel and Tourism Advisory Board; 
Cancellation of Meeting 

On February 15.1983. notice was 
given in the Federal Register (pp. 6758- 
9). that the Travel and Tourism 
Advisory Board would meet on March 3. 
1983. On February 25,1983 (p. 8113) the 
agenda for this meeting was printed in 
the Federal Register. Notice is hereby 
given that the scheduled March 3.1983 
Travel and Tourism Advisory Board 
meeting is now cancelled. 

Christine Hathaway. Committee 
Control Officer, United States Travel 
and Tourism Administration, Room 
1865, U.S. Department of Commerce. 
Washington. D.C. 20230 (telephone 202- 
377-0138). will respond to public 
requests for information. 

Peter McCoy, 

Undersecretary, Travel and Tourism 
Department of Commerce. 

|FH Doc. Kited 3-1 « *45 an) 

BILLING COOC JS10-11-11 


COMMODITY FUTURES TRADING 
COMMISSION 

Mid America Commodity Exchange 
Soybean Meal and Soybean OH 
Futures Contracts 

agency: Commodity Futures Trading 
Commission. 

action: Notice of availability of the 
terms and conditions of proposed 
commodity futures contracts. 

summary: The MidAmerica Commodity 
Exchange (“MCE”) has applied for 
designation as a contract market in both 
soybean meal and soybean oil. The 
Commission has determined that the 
terms and conditions of the proposed 
futures contracts are of major economic 
significance and that, accordingly, 
making available the proposed contracts 
for public inspection and comment is in 
the public interest, will assist the 
Commission in considering the views of 
interested persons, and is consistent 
with the purposes of the Commodity 
Exchange Act. 

date: Comments must be received on or 
before May 2,1963. 
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address: Interested persons should 
submit their views and comments to 
Jane K. Stuckey, Secretary. Commodity 
Futures Trading Commission, 2033 K 
Street. NW., Washington. D.C. 20581. 
Reference should be made to the MCE 
soybean meal and soybean oil futures 
contracts. 

FOR FURTHER INFORMATION CONTACT: 

Fred Linse. Division of Economics and 
Education, Commodity Futures Trading 
Commission. 2033 K Street. NW„ 
Washington. D.C.. (202) 254-7303. 

Copies of the terms and conditions of 
the MCE proposed soybean meal and 
soybean oil futures contracts will be 
available for inspection at the Office of 
the Secretariat. Commodity Futures 
Trading Commission. 2033 K Street. 

NW„ Washington. D.C. 20581. Copies of 
the terms and conditions can be 
obtained through the Office of the 
Secretariat by mail at the above address 
or by phone at (202) 254-6314. 

Other materials submitted by the 
MCE in support of its applications for 
contract market designation may be 
available upon request pursuant to the 
Freedom of Information Act (5 U.S.C. 
552) and the Commission’s regulations 
thereunder (17 CFR Part 145 (1982)). 
Requests for copies of such materials 
should be made to the FOIA, Privacy 
and Sunshine Acts Compliance Staff of 
the Office of the Secretariat at the 
Commission’s headquarters in 
accordance with 17 CFR 145.7 and 145.8. 

Any person interested in submitting 
written data, views or arguments on the 
terms and conditions of the proposed 
futures contracts, or with respect to 
other materials submitted by the MCE in 
support of its applications, should send 
such comments to Jane K. Stuckey. 
Secretary, Commodity Futures Trading 
Commission, 2033 K Street. NW„ 
Washington, D.C. 20581, by May 2.1983. 
Such comment letters will be publicly 
available except to the extent that they 
are entitled to confidential treatment as 
set forth in 17 CFR 145.5 and 145.9. 

Issued in Washington. D C. on February 

25.1983, 

Jane K. Stuckey, 

Secretary of the Commission. 

{Fit Dec 10.5224 Tiled S-l-4* *4* «m| 
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CONSUMER PRODUCT SAFETY 
COMMISSION 

(CPSC Docket 83-C0001J 

Suomen Trikoo Oy d/b/a Finnwear, 
Consent Order Agreement 

agency: Consumer Product Safety 
Commission. 


action: Provisional acceptance of a 
Consent Order Agreement under the 
Flammable Fabrics Act. 

summary: Under requirements of 16 
CFR 1605.13. the Commission must 
publish in the Federal Register consent 
agreements which it provisionally 
accepts under the Flammable Fabrics 
Act. Published below is a provisionally- 
accepted Consent Order Agreement 
with Suomen Trikoo Oy. doing business 
as Finnwear, a corporation organized 
and existing under the laws of the 
country of Finland. 

dates: Any interested person may ask 
the Commission not to accept this 
agreement by filing a written request 
with the Office of the Secretary by 
March 17.1983. 

address: Persons wishing to comment 
on this Consent Order Agreement 
should send written comments to the 
Office of the Secretary. Consumer 
Product Safety Commission. 

Washington, D.C. 20207. 

FOR FURTHER INFORMATION CONTACT: 
Stephen E. Joyce, Directorate for 
Compliance and Administrative 
Litigation. Consumer Product Safety 
Commission, Washington, D.C. 20207; 
telephone (301) 492-6626. 

Dated: February 23.1983 
Sadye E. Dunn. 

Secretary 

SUPPLEMENTARY INFORMATION*. 

In the Matter of SUOMEN TRIKOO OY 
d/b/a FINNWEAR, CPSC Docket No. 
83-C0001. 

Consent Order Agreement 

SUOMEN TRIKOO OY. doing business as 
Finnwear (hereinafter "Finnwear”), a 
corporation organized and existing under the 
laws of the country of Finland, enters into 
this Consent Order Agreement (hereinafter, 
"Agreement") with the staff (hereinafter, the 
"Staff) of the Consumer Product Safety 
Commission (hereinafter the "Commission*’) 
pursuant to the procedure for consent order 
agreements contained in l 1005.13 of the 
Commission's Procedures for Investigations. 
Inspections, and Inquiries under the 
Flammable Fabrics Ac! (FFA), 16 CFR Part 
1005. 

This Agreement and OrdfT is for the sole 
purpose of settling the allegations of the staff 
that Finnwear has imported into the United 
States and sold certain noncomplying 
children’s sleepwear, in violation of the 
Flammable Fabrics Act and the standards, 
rules, and regulations thereunder as more 
fully set forth in the Complaint accompanying 
this Agreement. 

Finnwear and the Staff Agree: 

1. The Consumer Product Safety 
Commission has jurisdiction in this matter 
under the following Acts: (he Flammable 
Fabrics Act (15 U.S.C. 1191 et se*?.): The 
Federal Trade Commission Act (15 U.S.C. 

1191 et seq.): the Federal Trade Commission 


Act (15 U.S.C. 41 et seq.); and the Consumer 
Product Safety Act (15 U.&C. 2051 et seq.) 

2. Finnwear is a corporation, organized and 
doing business under the laws of the country 
of Finland: engaged in the manufacture for 
sale and importation into the United States of 
abides of children’s playwear considered by 
the Commission to be sleepwear, and has ts 
principal place of business and address 
located at Box 85.33101 Tampere. Finland. 

3. For the purpose of this Consent Order 
Agreement only and without any admission 
on its part of a violation of any of the Acts or 
regulations cited in this Paragraph 3. 

Finnwear will not contest the Commission’s 
allegations that it is now and has been 
engaged in one or more of the following: 

a. The manufacture for sale, the sale, or the 
offering for sale, in commerce, or the 
importation into the United States, and the 
introduction, delivery for introduction, 
transportation or causing to be transported, 
in commerce, or the sale or delivery after sale 
or shipment in commerce, of a product, 
fabric, or related material which is subject to 
the requirements of the Flammable Fabrics 
Act (15 U.S.C. 1191 et seq. J; the Standard for 
Flammability of Children’s Sleepwear, Sizes 0 
through 6X (FF 3-71), and the implementing 
rules and regulations (16 CFR Part 1015); or 

b. The importation into the United States, 
or the manufacture for sale, the sale, or the 
offering for sale, of a product made of fabric 
or related material, which has been shipped 
or received in commerce and which is subject 
to the requirements of the Flammable Fabrics 
Act. the Standard for the Flammability of 
Children’s Sleepwear Sizes 0 through OX (FF 
3-71). and the implementing rules and 
regulations; or 

c. The manufacturing for sale, or the 
offering for sale, in commerce, or the 
importation into the United States, and the 
introduction, delivery for introduction, 
transportation or causing to be transported, 
in commerce, or the sale or delivery after sale 
or shipment in commerce, of a product, 
fabric, or related material which is subject to 
the requirements of the Flammable Fabrics 
Act (15 U.S.C. 1191 et seq). the Standard for 
the Flammability of Children’s Sleepwear; 
Sizes 7 through 14 (FF S-74), and the 
implementing rules and regulations (16 CFR 
part 1616): or 

d. The importation into the United States, 
or the manufacture for sale, the sale, or the 
offering for sale, of a product made of fabric 
or related material, which has been shipped 
or received in commerce, and which is 
subject to the Flammable Fabrics Act. the 
Standard for Flammability of Children's 
Sleepwear, Sizes 7 through 14 (FF 5-74). and 
to the implementing rules and regulations. 

4. This Agreement is for settlement 
purposes only and does not constitute an 
admission by Finnwear that the law has been 
violated, and is conditioned on the 
Commission's issuance of the Order 
(hereinafter, the "Order”) contained in this 
Agreement. Therefore, if this Agreement is 
not accepted by the Commission, it may not 
used against Finnwear in adjudicative 
proceedings, either administrative or judicial. 

5. Finnwear waives (s) all requirements for 
findings of foci and conclusions of law in the 
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disposition of this matter, and (h) 
administrative and judicial review of the 
facts and proceedings, including the validity 
of this Agreement provided, however, that in 
any action or proceeding relating to a 
violation of the Order. Finnwear may 
challenge the interpretation of the Order or 
the violation thereof. This Agreement and the 
Complaint accompanying the Agreement may 
be used in interpreting the Order. Except for 
the express waivers contained in this 
Agreement. Finn wear retains all other rights 
to which it may be entitled under applicable 
law. 

8. The provisions of the Order shall become 
effective upon receipt by Finn wear of written 
notice that the Commission has accepted the 
Agreement and issued the Order. 

7. Violation of the provisions of the Order 
may subject Finn wear to a civil penalty of 
not more than $10,000 for each such viol a lion. 

8. The Commission shall have jurisdiction 
in this matter for purposes of implementing 
and enforcing this Agreement and Order 
only. Venue for any action based on an 
alleged violation of the Order shall be in the 
United States district courts for the Southern 
District of New York. All notices and service 
of process upon Finnwear may be made by 
certified or registered mail to the following 
address: Box 85,33101 Tampere. Finland, 
attention: International Marketing Manager 
and by certified or registered mail to the firm 
of Gilbert. Segall and Young. 430 Park 
Avenue, New York. New York 10022. 
attention Thomas Si! big* r. Esquire. Finnwear 
shall notify the Secretary of the Commission 
in writing of any change in these addresses 
and of any change In the persons designated 
to receive said notices and service of process. 

9. The Commission may disclose the terms 
of this Consent Order Agreement 

10. The requirements of this Order are in 
addition to. and not to the exclusion of. other 
remedies such as criminal penalties which 
may be pursued under section 7 of the FFA. 

11. No agreement, understanding, 
representation or interpretation not contained 
in this Agreement or Order may be used to 
vary or contradict the terms of the Order. 

Upon acceptance of this Agreement, the 
Commission may issue the following Order. 

Order 

/ 

It is hereby ordered that Finnwear consider 
before importing or selling any style garment 
subject to this Order (a) The nature of the 
product and its suitability for use by children 
for sleeping or activities related to sleeping, 
(b) the manner in which the product is 
distributed or promoted and (c) the 
likelihood that the product swill be used by 
children primarily for sleeping or activities 
related to sleeping. 

II 

It is further ordered that from the date this 
Order becomes effective. Finnwear. its 
officers, directors, authorized agents.* assigns, 
successors, authorized representatives and 
authorized employees, directly or through 
any corporation, subsidiary, division or other 
device, forthwith cease and desist from 
selling or offering for sale, in commerce, or 
importing into the United Slates, or 


introducing, delivering for Introduction, 
transporting or causing to be transported, in 
commerce, or selling or delivering after sale 
or shipment in commerce, the following styles 
of garments irrespective of color end trim 
which the Commission staff has alleged do 
not comply with the Standard for 
Flammability of Children's Sleepwear Sizes 0 
through 6X (FF 3-71), 18 CFR Part 1015. or the 
Standard for Flammability of Children's 
Sleepwear Sizes 7 through 14 (FF S-74). 18 
CFR Part 1016: 

A. A one-piece mid-calf or longer "A" line 
gown with or without sleeves and with or 
without a collar. Attachment “A** Is a 
photograph of the type gown that la the basis 
for this prohibition. 

B. A one-piece garment with or without a 
collar and with sleeves, attached feet, a 
zipper or other front closure (e g. button, 
snaps) made of ribbed knit, filling knit or 
stretch terry fabric. Attachment B is a 
photograph of the style of garment that is the 
basis for this prohibition. 

C. A one piece gown with a draw string 
bottom with or without sleeves and with cr 
without a collar. Attachment "C" is a 
diagram of an example of this type of 
garment. 

D. A two-piece color-coordinated garment, 
including a bottom with attached feet, a top 
With sleeves, and with or without a collar, 
both pieces made of the same ribbed knit 
filling knit or stretch terry fabric. Attachment 
"D" is a diagram of an example of this type of 
garment. 

Ill 

It is further ordered that this Order shall 
expire at such time the Commission revokes 
the foregoing Standards or there is a ruling or 
determination modifying the Standards or 
their implementation so that they are no 
longer considered by the Commission to 
apply to the aforementioned garments. 

Dated: October 4,1982. 

Suomen Trikoo Oy 

By Orvo Laine. Personnel Manager. 

Gustav Soderlund, 

Internationa/ Marketing Manager. 

Dated: October 20.1982. 

Stephen E. Joyce, 

Counsel for the Commission Staff. 

IF* Doc. SS-6J0* FU#d 3~1-a* *41 ami 
BJUMO COOC S3SS-01-M 


(CPSC Docket No. 83-1] 

Sun and Sand Imports, Ltd., a 
Corporation, and Guido Muller, 
Individually 

agency: Consumer Product Safety 
Commission. 

action: Publication of a Complaint 
under the Flammable Fabrics Act 

summary: Under Provisions of its Rules 
of Practice for Adjudicative Proceedings 
(16 CFR Part 1025. 45 FR 29206). the 
Consumer Product Safety Commission 
must publish in the Federal Register 
Complaints which it issues. Printed 


below is a Complaint in the matter of 
Sun and Sand Imports, Ltd., a 
corporation, and Guido Muller, 
individually. 

Dated: February 24.1983. 

Sheldon D. Butts, 

Acting Secretary . 

SUPPLEMENTARY INFORMATION: 

In the Matter at SUN AND SAND 
IMPORTS, LTD., a corporation, and GUIDO 
MULLER, individually. COMPLAINT CPSC 
Docket No. 83-1. 

Nature of Proceedings 

The Consumer Product Safety Commission 
(Commission) has reason to believe that Sun 
and Sand Imparts. Ltd., a corporation, and 
Guido Mutter, its president, (Respondents) 
are subject to and have violated provisions of 
the Flammable Fabrics Act. as amended 
(FFA): the Federal Trade Commission Act, as 
amended (FTCA); the Standard for the 
Flammability of Children's Sleepwear Sizes 0 
through 6X (FF 3-71), 18 CFR Part 1615. 
Subpart A. and the implementing rules and 
regulations, 16 CFR Part 1615^ Subpart B. 

It appears to the Commission, from factual 
information available to its staff, that it is in 
the public interest to issue this Complaint. 
Therefore, by virtue of the authority vested in 
the Commission by Section 30(b) of the 
Consumer Product Safaty Act as amended. 

15 U.S.C. 2051. 2079(b). the Commission, 
pursuant to Section 5 of the FFA. 15 U.S.C. 
1194, and Section 5 of the FTCA. 15 U.S.C. 45. 
and in accordance with the Commission's 
Rules of Practice tor Adjudicative 
Proceedings, hereby issues this Complaint, 
and states its charges as follows: 

Charges 

t. Respondents are engaged in the 
importation and sale of Children's Sleepwear 
Sizes 0 through 8X and have their office and 
principal place of business located at 1441 
Broadway. Room 1415. New York. New York 
10018. 

2. Guido Muller is President of Sun and 
Sand Imports. Ltd. and controls its acta, 
practices and policies. 

3. At the times the infractions and 
violations charged herein occurred. 
Respondents were engaged in the importation 
into the United States and in the introduction, 
into commerce, and in the sale or shipment in 
commerce of wearing apparel as the terms 
"commerce" and "wearing apparel" are 
defined in the FFA Sections 2 (b) and (d). 15 
US.C 1191 (b) and (d). 

4. Respondents have been engaged in the 
importation into the United States, and 
caused to be transported in commerce, 
Children's Sleepwear Sizes 0 through 8X that 
are subject to and fail to conform to the 
requirements of this Standard in violation of 
Section 3 of the FFA, 15 U.S.C 1192. 

5. Pursuant to Section 3 of the FFA. 15 
U.S.C. 1192. the aforesaid violative acts and 
practices of Respondents are unlawful and 
constitute unfair methods of competition and 
unfair and deceptive practices in commerce 
under the FTCA. 
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Relief Sought 

Wherefore, the premises considered, the 
Commission hereby issues this Complaint on 
the seventh day of February 1983, seeking an 
Order to Cease and Desist future violations 
of the FFA. 

Dated: February 7.1983. 

By the Commission: 

David SchmeJUer. 

Associate Executive Director, Directorate for 
Compliance and Administrative Litigation. 
Consumer Product Safety Commission. 
Washington , DC 20207, Telephone: (301) 492- 
6021. 

1FH Ik*. B~63QS Klcd S-1-S& «*» un] 

BILLING COO€ MS5-01-M 


COPYRIGHT ROYALTY TRIBUNAL 
(Docket No. 82-1) 

Determination of a Controversy With 
Respect to the Distribution of 1981 
Cable Royalty Fees 

agency: Copyright Royalty Tribunal. 
action: Notice. 

summary: The Copyright Royalty 
Tribunal declares a controversy 
concerning the distribution of the 1981 
cable royalty fees. 
effective DATE: March 2,1983. 

FOR FURTHER INFORMATION CONTACT: 
Commissioner Edward W. Ray. 
Chairman. Copyright Royalty Tribunal. 
(202) 853-5175. 

SUPPLEMENTARY INFORMATION: At a 

public meeting on November 22.1982, 
after reviewing and considering 
comments from claimants, the Tribunal 
adopted a motion, effective March 2. 
1983, declaring in accordance with 17 
U.S.C. 111(d)(5)(B) the existence of a 
controversy concerning the distribution 
of the 1981 cable royalty fees. A 
proceeding to determine the distribution 
of 9 uch fees is commenced as of March 
2,1983. As in previous proceedings. 
Phase 1 will determine the distribution 
of royalty fees to categories of 
claimants, while Phase 11 will resolve 
any disputes among claimants in each 
category. 

The Tribunal directs claimants or 
their authorized representatives who 
wish to participate in Phase 1 to inform 
the Tribunal of such intention not later 
than April 1.1983. 

Edward W. Ray, 

Commissioner, Chairman. 

February 23.1983. 

(TR Doc 0-4105 Pled 045 mm) 

SILLING COO€ 1410-41-* 


DEPARTMENT OF DEFENSE 

Office of the Secretary 

Defense Intelligence Agency Advisory 
Committee; Closed Meeting 

Pursuant to the provisions of 
Subsection (d) of Section 10 of Pub. L 
92—463, as amended by Section 5 of Pub. 
L 94-409. notice Is hereby given that a 
closed meeting of a Panel of the D1A 
Advisory Committee has been 
scheduled as follows: 

March 25,1983. Friday. Plaza West 
Rosslyn. VA—The entire meeting, 
commencing at 0900 hours is devoted to the 
discussion of classified information as 
defined in Section 552b(c)(l), Title 5 of the 
U.S. Code and therefore will be closed to the 
public. Subject matter will be used in a 
special study on intelligence support to 
tactical commanders. 

M. S. Ifealy. 

OSD Federal Register Uason Officer. 
Department of Defense. 

February 24.1983. 

|FR Doc- 4L&211 FlUd S-l-43: S 45 «n] 

BILLING COOC M10-01-44 


DEPARTMENT OF ENERGY 

Bonneville Power Administration 

Delay In Release of Initial Wholesale 
Power Rate Proposal 

agency: Bonneville Power 
Administration (BPA), DOE. 
action: Notice of delay in release of 
initial wholesale power rate proposal. 


BPA File Number: WP-83 

Bonneville Power Administration 
(BPA) requests that all comments and 
documents which become part of the 
Official Record compiled in the process 
of adjusting wholesale power rates 
contain the file number designation WP- 
83. 

summary: BPA is in the initial stages of 
developing adjusted rates for wholesale 
power which will become effective 
November 1.1983. On January 28.1983, 
(48 FR 4028) BPA announced its intent to 
revise wholesale power rates and 
requested suggestions, advice, and 
recommendations from interested 
persons to be used to assist in the 
development of the wholesale power 
rate proposal. On February 17.1983, (48 
FR 7001) BPA announced its intent to 
revise marketing and transmission rates 
applied to Hanford extension energy. In 
each case, BPA also indicated an intent 
to have its initial proposed rates 
formulated and published in February 
1983. Delays have occurred in the 
preparation of the Initial wholesale 


power and Hanford extension energy 
marketing proposals and publication is 
now expected to occur on March 28, 

1983. The initial proposal for a 
marketing rate for Hanford extension 
energy will be included in the initial 
wholesale power rate proposal. The 
initial proposal for transmission rates 
for Hanford extension energy will be 
included in BPA’s initial transmission 
rate proposal which is expected to be 
published on March 28,1983. The notice 
announcing the availability of BPA's 
proposal wholesale power and Hanford 
extension energy marketing rates will 
also include a schedule for public and 
formal hearings as specified in Secton 
7(i) of the Pacific Northwest Electric 
Power Planning and Conservation Act 
(Regional Act). These hearings will give 
interested persons an opportunity to 
present both oral and written comments 
on the proposal. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Kathleen S. Johnson, Public 
Involvement. P.O. Box 12999. Portland. 
Oregon 97212; 503-230-3478. Oregon 
callers may use 800-452-8429; callers 
in California. Idaho. Montana. 

Nevada. Utah. Washington, and 
Wyoming may use 800-547-6048. 

Mr. George Gwinnutt. Lower Columbia 
Area Manager. Suite 288,1500 Plaza 
Building. 1500 NE. Irving Street. 
Portland. Oregon 97232. 503-230-4551. 
Mr. Ladd Sutton. Eugene District 
Manager. Room 208, 211 East Seventh 
Street, Eugene. Oregon 97401. 503- 
345-0311. 

Mr. Ronald H. Wilkerson. Upper 
Columbia Area Manager, Room 561. 
West 920 Riverside Avenue. Spokane, 
Washington 99201. 509-456-2518. 

Mr. George E. Eskridge. Montana 
District Manager. 800 Kensington. 
Missoula, Montana 59801, 406-329- 
3860. 

Mr. Ronald K. Rodewald, Wenatchee 
District Manager, P.O. Box 741. 
Wenatchee. Washington 98801, 509- 
662-4377, extension 379. 

Mr. Richard D. Casad. Puget Sound Area 
Manager. 415 FirBt Avenue North, 
Room 250. Seattle. Washington 98109, 
206-442-4130, 

Mr. Thomas Wagcnhoffer, Snake River 
Area Manager. West 101 Popular. 
Walla Walla. Washington 99362, 509- 
525-5500. extension 701. 

Mr. Robert N. Laffel. Idaho Fails District 
Manager. 531 Lomax Street. Idaho 
Falls. Idaho 83401, 208-523-2706. 
SUPPLEMENTARY INFORMATION: BPA. an 
agency of the U.S. Department of 
Energy, is the Federal electric power 
marketing agency in the Pacific 
Northwest. BPA markets hydroelectric 












Federal Register / Vol. 48, No. 42 / Wednesday, March 2, 1983 / Notices 


8849 


power from 30 U S. Army Corps of 
Engineers and U.S. Bureau of 
Reclamation projects on the Columbia 
River and its tributaries, as well as 
thermal power it acquires from non- 
Federal interests in the region. In 
addition, BPA owns, operates, and 
maintains the nation's largest high- 
voltage transmission system grid. 

BPA supplies about SO percent of the 
electric energy consumed in the Pacific 
Northwest and accounts for about 60 
percent of the region's high-voltage 
transmission capacity. It sells power to 
161 customers, including publicly, 
cooperatively, and privately owned 
utilities. Federal and State (California) 
agencies, and electroprocess and other 
Northwest industries. The power is sold 
at wholesale to BPA utility customers 
for resale to ultimate consumers, and 
directly to BPA's industrial and Federal 
agency customers. In addition, BPA sells 
power which is surplus to the needs of 
the Pacific Northwest to customers 
outside the region. 

The rate that BPA charges its 
customers must produce revenues that 
are sufficient to repay, with interest, the 
Federal investment in generation and 
transmission facilities, as well as 
conservation, and to pay BPA's 
operation and maintenance expenses, 
its purchased power costs, and certain 
other miscellaneous expenses. Inflation, 
high interest rates, and contract 
obligations have created substantial 
increases in BPA's costs. 

BPA's last wholesale power rate 
increase became effective on an interim 
basis on October 1.1982. The 
developmental process for the 1983 
wholesale power rate proposal will be 
similar to that used to develop the 1982 
wholesale power rates. BPA is preparing 
current repayment studies to determine 
the extent to which anticipated 
repayment requirements for operating 
year 1983 would exceed expected 
revenues collected under the current 
rates. Following a determination of the 
increase in revenues that will be 
necessary to meet repayment 
requirements, BPA will develop various 
studies to be used in designing rates. 
BPA also will evaluate the 
environmental effects of the proposed 
rates. 

In developing the rate proposal. BPA 
will consider the six ratemaking 
standards of Section 111 of the Public 
Utility Regualtory Policies Act (PURPA, 
Pub. L 95-817). This Act requires each 
utility whose total retail sales exceed 
500 million kilowatt-hours in a calendar 
year to consider ratemaking standards 
with respect to conservation of power, 
optimal and efficient use of facilities 
and resources, and equity in 


establishing rates for all electric 
consumers. Section 111 is applicable to 
BPA because of BPA's direct sales to 
Federal agencies and industrial 
customers. The six ratemaking 
standards of Section 111 were adopted 
by BPA on November 19.1979 (44 FR 
68949). The standards regard: (1) Cost of 
service; (2) declining block rates; (3) 
time-of-doy rates; (4) seasonal rates (5) 
interruptible rates: and (8) load 
management techniques. Other factors 
BPA will consider in designing the 1963 
wholesale power rates include 
conservation, renewable resource 
acquisitions, consumer understanding, 
ease of administration, fiscal 
responsibility, environmental protection, 
and continuity of rates. 

BPA is also considering the need for a 
two-staged wholesale power rate 
increase for BPA customers, as 
appropriate, to take effect November 1, 
1983, and fuly 1.1984. 

Following publication of the initial 
rate proposal in the Federal Register, 
both public and formal hearings will be 
conducted by BPA on the proposal. The 
Honorable Seymour Wenner. retired 
Administrative Law Judge, is designated 
the hearing officer for the wholesale 
power rate adjustment proceedings. 
Written comments also will be accepted. 
Following the hearings BPA will 
announce its final proposed wholesale 
power rates. The Administrator will 
submit the Anal rate proposal to the 
Federal Energy Regulatory Commission 
for approval on a interim basis and 
ultimately for final confirmation and 
approval. 

Issued in Portland. Oreg^ February 23. 

1963. 

Marvin Klinger. 

Acting Administrator 

}FR Doc. FtWd 1009 mm\ 

BILLING COOC M SO-01-a 


Delay In Release of Initial 
Transmission Rate Proposal 

agency: Bonneville Power 
Administration (BPA), DOE. 
action: Notice of delay in release of 
initial transmission rate proposal. 


BPA File Number TR-83 . 

BPA requests that all comments and 
documents which become part of the 
Offlcal Record compiled in the process 
of adjusting transmission rates contain 
the File number designation TR-83. 
summary: Bonneville Power 
Administration (BPA) Is in the initial 
stages of developing adjusted rates for 
the transmission of electric power of 
other entities over Federal facilities and 


for the transmission of Hanford 
extension energy. It is presently 
anticipated that the adjusted rates will 
become effective November 1.1983. On 
January 28.1983. (48 FR 4027) BPA 
announced its intent to revise 
transmission rates and requested 
comments and recommendations from 
the public to be used to assist in the 
development of the transmission rate 
adjustment proposal. On February 17, 
1983, (48 FR 7001) BPA announced its 
intent to revise marketing and 
transmission rates applied to Hanford 
extension energy. In each notice. BPA 
also indicated an intent to have Its 
initial proposed rated formulated and 
published in February 1983. Delays have 
occurred in the preparation of the initial 
transmission and Hanford extension 
energy transmission proposals and 
publication is now expected to occur 
March 28,1983. The initial proposal for 
rates for the transmission of Hanford 
extension energy will be included in the 
initial transmission rate proposal. The 
initial proposal for a marketing rate for 
Hanford extension energy will be 
included in BPA's initial wholesale 
power rate proposal which is expected 
to be published March 28.1983. The 
notice announcing the availability of 
BPA's proposed transmission and 
Hanford extension energy transmission 
rates will atso include a schedule for 
public and formal hearings as specified 
in Section 7(i) of the Pacific Northwest 
Electric Power Planning and 
Conservation Act (Regional Act). These 
hearings will give interested persons an 
opportunity to present both oral and 
written comments on the proposal. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Kathleen S. Johnson. Public 
Involvement. P.O. Box 12999, Portland, 
Oregon 97212; 503-230-3476. Oregon 
callers may use 800-452-6429; callers 
in California, Idaho. Montana, 

Nevada. Utah. Washington, and 
Wyoming may use 000-547-8046. 

Mr. George Cwinnutt, Lower Columbia 
Area Manager. Suite 288,1500 Plaza 
Building, 1500 NE. Irving Street. 
Portland. Oregon 97232. 503-230-4551. 
Mr. Ladd Sutton, Eugene District 
Manager, Room 206. 211 East Seventh 
Street, Eugene. Oregon 97401, 503- 
345-0311. 

Mr. Ronald H. Wilkerson. Upper 
Columbia Area Manager, Room 561, 
West 920 Riverside Avenue. Spokane, 
Washington. 99201. 509-456-2518. 

Mr. George E. Eskridge. Montana 
District Manager. 800 Kensington. 
Missoula. Montana 59801, 406-329- 
3880. 
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Mr. Ronald K. Rodcwald. Wenatchee 
District Manager. P.O. Box 741. 
Wenatchee. Washington 90801, 509- 
082-4377. extension 379. 

Mr. Richard D. Casad, Puget Sound Area 
Manager. 415 First Avenue North, 
Room 250, Seattle. Washington 98109, 
208-442-4130. 

Mr. Thomas Wagenhoffer, Snake River 
Area Manager. West 101 Poplar, 

Walla Walla. Washington 99362. 509- 
525-5500. extension 701. 

Mr. Robert N. Laffel, Idaho Falls District 
Manager. 531 Lomax Street, Idaho 
Falls, Idaho 83401. 208-523-2708 
SUPPLEMENTARY INFORMATION: BPA. 88 
an agency of the U.S. Department of 
Energy, owns ond operates the Federal 
Columbia River Transmission System 
(FCRTS), which includes approximately 
80 percent of the capacity of the high- 
voltage electric transmission system 
within the Pacific Northwest. The 
FCRTS integrates and transmits electric 
power from Federal or non-Federal 
generating units. BPA also provides 
interregional transmission services to its 
customers outside the Pacific Northwest. 
BPA is now undertaking studies to 
support changes to the current 
transmission rates and rate designs. 

The current rates apply to four types 
of transmission service which generally 
involve: (1) Transmission service for 
firm electric power from points of 
generation to load or between other 
points of supply and delivery (current 
contracts provide this service for 
periods of up to 50 years): (2) 
transmission service for firm electric 
power on a postage-stamp rate basis: (3) 
transmission service for non-firm energy 
(current contracts for this service 
provide for short-term energy transfers 
and usually provide for termination by 
the customer on 1 year's notice and by 
BPA on 3 years’ notice); and (4) 
transmission service for firm electric 
power over specified transmission 
facilities. BPA also will examine the 
adequacy of current charges for other 
transmission related services. 

The anticipated transmission rate 
adjustments are needed to cover 


DOC No. 


increasing FCRTS costs. Normally, 
transmission costs are small compared 
to a utility's total costs, and BPA 
expects that the increase In FCRTS 
revenues will have minimal impact on 
ultimate poweT costs to the consumer. 

The anticipated transmission rate 
adjustments are being developed 
concurrently with a proposed 
transmission policy which in expected 
to be completed In early 1903. These 
rate adjustments will reflect that policy. 

The present transmission rates have 
been approved by the Federal Energy 
Regulatory Commission (FERC) on an 
interim or final basis until BPA’s 1983 
rates become effective. The revenues 
now being collected under these rates 
arc subject to refund, pending a final 
ruling by FERC. 

Following publication of the initial 
proposal in the Federal Register, both 
general public and formal hearings will 
be conducted by BPA. The Honorable 
Seymour Wenner. retired 
Administrative Law Judge, is designated 
the hearing officer for the transmission 
rate adjustment proceedings. Written 
comments will also be accepted. 
Following the hearings BPA will 
announce its final proposed 
transmission rate schedules. The 
Administator will submit the final rate 
proposal to the FERC for approval on an 
interim basis and ultimately for final 
confirmation and approval. 

Issued in Portland. Oreg.. February 23. 

1983. 

Marvin Klinger, 

Acting Administrator . 

|FK Doc 83-6407 F.Ud HMD «ra) 

BILLING COOC 6450-01-41 


Energy Information Administration 

Changes to Reporting and 
Recordkeeping Requirements 

agency: Energy Information 
Administration, DOE. 

action: Notice of changes to the 
inventory of Department of Energy 


reporting and recordkeeping 
requirements. 

summary: The Energy Information 
Administration (ElA) of the Department 
of Energy (DOE) hereby gives notice to 
respondents and other interested parties 
of changes to the inventory of current 
energy information collections as 
defined in the Paperwork Reduction Act 
of 1980 (Pub. L 90-511). 

The listing that follows this notice 
indicates changes made during the 
quarter from October 2,1982, to January 

I, 1983, to the inventory of current DOE 
information collections published in the 
Federal Register (47 FR 55,410; 

December 9,1982). The listing includes 
new Information collections approved 
by the Office of Management and 
Budget (OMB). collections extended, 
discontinued or allowed to expire, and 
changes to continuing information 
collections. For each new requirement, 
requirement extended, and requirement 
discontinued, the current DOE control or 
form number, the title, and the OMB 
control number and approval expiration 
date are listed by DOE sponsoring 
office. If applicable, the appropriate 
Code of Federal Regulations citation is 
also listed. Also, information collections 
not utilizing structured forms are 
designated by an asterisk (') placed to 
the right of the control or form number. 

FOR FURTHER INFORMATION CONTACT: 

Carolyn Sinclair. El-73, Energy 
Information Administration, Mail Stop 
1H-023. Forrestal Building, 1000 
Independence Avenue, SW., 
Washington, DC 20585: (202) 252-2313. 

Single blank copies of those 
collections utilizing structured forms 
may be obtained by contacting the 
National Energy Information Center. EI- 
20. Forrestal Building, U.S. Department 
of Energy. Washington. D.C 20585; (202) 
252-8800. 

Issued in Washington, D.C. February 25. 
1983. 

J. Erich Evorod, 

Administrator, Energy Information 
Administration. 


New DOE Information Collections Approved ev OMB 


MB 


No 


CFR 


Conae rvi &oo and R*nmfcte Energy 


CE-144 - 

CC-430_ 


19040005 

Nov 30. 1965_ 

NA 


19040011 

do_ 

NA 



£/wgy InkjfWlur AORMMM 

ElA-162 

Prrrtrtf Owh 01 Fim PucNh 

19050143 

Doc 31. 1903_ 

NA 

EJA-786A_ 

ElA-7860_ 

-OryoS BuAEwq Fqtwh ... .... 

19050146 

Juno 30, 19B4 - 

do .. „ ... 

NA 

Niwttaladm BuMra Fnarav Scrvov—Uodoto BuSdmo Form 

19050146 

NA 

EIA-7MC - 

ElABOO_ 

Norv&todantiflf Bmkfcna Enarav Conaurmfton Survov—-Entrov *iucciMir Form .. ... ... . 

19050146 

Apr 30. 1965.-. 

NA 

Ill--C C. - -4- OajumI 

19050070 

Jorv 31. i960 - J 

NA 
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New DOE Information Couccttons Approved ev OMB—Continued 


DOC No 

Tma 

MB control 
NO 

Eepkaton date 

CFROtitton 

£• A-601_ 

Weakly EkA Tarrrwnal Report 

19050070 

do 

NA 

EtA-602 _ 

Weekly Product rtpekne Report . .. ... .. 

19060071 



EIA-603__ 

Weetty Crude Oi Slock* Repcrt ... . 

19060073 

do ...... .. . 

NA 

ElA-604 _ 

Weekly import* Report. 

19060072 

do 

NA 

EiA-610 - - 

^9^0^ 

190500127 


NA 

E1A-611_ 

Mocrvy BA Tarmrt*" Report 

19050026 

do. _ __ 

NA 

ElA-612 - 

1 i_n ^- a. -j -A,nnii 

19050029 

<tn 

NA 

EIA-613. - 

Monday Crude OI Report ... . .. . . 

16050030 

do. 

NA 

E1A-616 

MortfNy Natural Gat l iqurde RapAt- . 

19060109 

do .. 

NA 

ElA-617_ 

Monthly TankA and 8 *ge Movment Report .. .... 

19050019 

do .. .. 

NA 

BA-620 _ 

AnnuA Refinery Report. ___ _ ... . 

19050067 

to ... _ 

NA 

ElA-626_ 

EecKc usury Company Morahiy Statement 

19050144 

Oec 31 1963_ 

NA 







Economic ffegutafeyy Adwwfraloni 


ERA-330R* 


D>cWc IMRy CooMtvifeo^ Rkv - 


10030078 X*f 31, 1964 


NA, 


Federal Energy Reg^Hory riynrre— m 


Amu* Report Of Oi Pipe** Compere* 


19020022 


Sept 30, 1964 


18 CFR 357Jt 351, 352. 


DOE Information Collection Extended 


bOENo 

rm 

OMB 

control No 

Eiptraton date 

CFR efteaon 

fa a rrM »-— e — - a. e 4, n 

tAfrgjf kHiQnv+nQr Aor-wvwroion 

BA-1 

Wootity Coal MorVtoong Reptxl-^GewS itouetnee and Efeaat Furnace* .. 

19060112 

Nov 30 1965 



Quarterly Coal Coneumpton Report Marufaetung Ptanta ... . . 

19050115 

Dec 3l! 1965_ 

NA 

QA- 4 IZZZZ 

Weekly Coal Montorrq Report—Coke PWtt* 

19050113 

Nov 30 1965 

NA 

BA-6_ 

Coke F’lant—OuAterty . _ . 

1906000(3 

Oec 31 1963 

NA 

EvA-20.___ 

Weekly Teleptone Survey of Ccaf 5mng Elect* intoee .... 

19050114 

Nov 30 1986 

NA 

ESA-29___ 

Prime SupptA'a Momhty Papon . . . .. _ 

19050126 

Jav 31, 1993_ 

NA 

EIA-141_ 

Ntoonaf Survey of Fuel Puohaaea tor V ancle* iVchaea Log and Supplementary Quaatonrwe 

19050066 

Oct 31. 1965 

NA 

ElA-ITf__ 

Setae of Fuel Ol and Keroeene. ..... ... 

19060016 

Aug. 31. ial -1 r 

NA 

CtA-17* 

Setae of liquefied Petroleum Qaeee. 

19050016 

Dec di, i960 

NA 

EtA-429 _ 

Naaonal Scrvey of FuA PteAwee* Fa Vehidee Oeckgrourvl Quaetorvw* 

19056066 

Oct 31. 1995_ 

NA 

BA-460_ 


19060022 

Jav 31. 1963_ 

NA 







EP-417_ 

F (nMgMCy PflpM-* — T ,, , ..■■■J 

19030045 

Mer 31. 1963_ 

10 CFR 20535! 






tconrync Rd^iliory Adnulrtlon 


ERA-60_ 

MortfAr import* Report.. . 

19000054 

JAI 31. 1966 . 

NA 







Federal Energy RogUctory CanvvitMdor 


FERC-lfl_ 

Appfccaao n tot Deterrrvrwbon ol Mammn Lawful Prce UndA Via Natural Gaa Pokey Act of 1976. 

19020036 

Oec 31. 1964 . 

19 CFR 274 Subpan & 

11 CFR 141.61 
16CFR6Z 

19 CFR 9 

16 CFR 24 1 

16 CFR 125, 156. 1601. 

276 106, 277210 

16 CFR 292 

FERC-423_ 

IfAWtfy Report of Coat art Ouaity of Fueti k* Bed* Pia*» ._. ._ . 

19020094 

Sept 30. 1963_— 

jw 31 . ties_ 

FERC-610*_ 

Apphcaton tot Surrender ol lieenee . _ .„ 

19020068 

FBRC-611*_ 

Appficaaon to» Tryefer A Uotnea... . 

19020069 

19020079 

19020096 

rfn 

FERC-515*_ 


Aug 31 1906 

FERC-555* _ 


Oec 31. 1969 

FERO-566* — 

Smea Power Production and CogeoAeton Fao98ea Appacaton and Notoe Requrerrenta. .. . 

19020075 

»y 31 . 1966_ 



General Cout*a 

GC <96A__ 

Apptoaton tor Nonemckjer* Pim Uoenee 

19010232 

Nov. 30. 1965 

10 CFR 781 

00-4969 _ 

Appkceton for EadutNo a Parteky Cerkjtoe Patent Uoenae. 

19010232 

ttQ ... 

10 CFR 781 

10 CFR 781 

GC-496C-._ 

Inqury ae to Uaage of Liceneed SuSyecl MaltA.. . 

19010232 




' Maim 

□oaectona not uBkang etruckred tome 

DOE Information Collections Discontinued or Allowed to Expire 


DOE No 

Tide 

OMB 

Control No. 

Otaeootouad dele 

CFROtaton 


Coneerveaon and rtaneeabla Energy 






Tidncil Ajwtiooe md Enerj/ Cooiwitiofl Umi/m Report Forwi _ 
SubcoNrador'i S 


Murvaipat Weete Rotoomi^ D e niJ n h to m fe 
Oudeknoe 

Muncipal Weete P toceto n g Demcnetratoo Facto** Program Evaluator*. 


Program Evaksefion. l iiw ara m . and RapoOng 


Data Raquvamanla tor Regulator* Ky Loan Ou A Ad eee lor Alcohol FuaN. 
Enargy PrcytoC* 

Grant Action tor Techncei Aaeietance and Energy Coneervtoon Mei»rie 


19040029 
190491 II 
19040006 
19040021 

19040021 

19040029 

1904000S 


Dec 31. 1962 
Nor 3a 196f _ 
Od 31. 1962 - 
do.- 


10 CFR 796 

10 CFR 600 14.4556,61 

NA 

NA. 


NA 

10 CFR 799 7(aX9L !5 
10 CFR 4*560 
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DOE information Collections Discontinued on Allowed to Expire— Continued 


DOE No 

TIM 

om 

Comtek No 

Dacontvxied dtfe 

CFROtatton 


Entry? tntomwflon AOninflrtralion 






F*anctal Roportng Sy*s«w>.. ...«... .. ... 

TarAor ants Sary* S ******* o< Ouda Oi Paso»aum Product O a l aaan PAD 

Supply and Qwpoaflon of Nafcirsl 0 - OWS tW H Ml.' ■ --- ........ 

Capacity of PatroNum Raftr 


Annual Quantity and Valua Of Natural Gaa Raport 
PatroMum Product Sataa idanaAcafion Survey. 


Petrotaum Product Safes kdanaAcabon Survay {EIA-172 RaapondsrtN 


19060064 

19050019 

19050017 

19060097 

1905012? 

10050133 

19060133 


Dac. 31. 199? 
do 


Mar 31. 1992 
Dac. 31. 1992 
No* 30. 199? . 
Dac 31.198? 
do- 


NA 


NA¬ 

NA. 


Ermaonmantat Prolacton. Safety. and Emsryaocy Praparadnaaa 


ElA-767(?) 


3 


Staam Dactnc Plant A# and Wafer QuaMy Control Data.. 


19060137 Nov 30. 196? 


Economy RsgUfctory AOrmaatration 


ERA-182. . 

EIA-64_ 

ciA-er 


19030063 

Owe- 1. 1962_ 

NA 


19060109 

Jan 1, 1963 

NA 


19050077 

One 31. 19S2 

NA 

EtA-68 


19050026 

dO.,..- ___ _ - 

NA 



19050C79 

do 

NA 

ElA-90 ~~ 

riA.iM 


19050030 

do 

NA 


19050098 

do.- ... 

NA 

tlA*luT 

EM-16? _ 

ElA-163-- 

EM-104 


19050070 

do . 

NA 


19050071 


NA 

Cmda 0» Slocks Rsoon -------—-- ■ ■ — 

19050073 

do 

NA 


Fsderal Regufekyy Commaaon 


FlA-707<1|.. 


19070034 

Hot 3a 1962 _ 

16CFR 141.59 


19070031 

New 1. IBt? 

18 CFR 141 26 

CCftf ftl* 


19070074 

Hot 30. 196?_ 

NA 

- 

FERC-517*..... 
FERC-572* 
FERC-565* . _ 
FERC-575* 


19G70097 

Dec 31, 1962_ 

16CFR3513 


19070066 

Oct 31. 196? 

lkCFR30010-.il. 


19070117 

Dot 31. 1962- 

NA 


19020113 

Off .-. 

NA 





Mamatonai Aim 



19010005 

Oct 31.1962_ 

10CFRPT 110 

MB-10.4, 
SER-1. 




Pom Mwktsng AdwtwMrton 

BRA-474-A.. 

BRA-474-8—_ 

BRA-474-C_ 

BRA-474-0 

8PJV-474-E- 

BRA-474-F_ 


1901011? 

OK 31. 1962 

1 NA 


1901011? 

do. 

i NA 


19010112 

do- 1 Na 

Cmimi in-Mtuv, Ranorf . -- - 

1901011? 

Oft ... _ 

NA 


1901011? 

19010111 

On 

NA 

Soto OcvnmtK. Mol Am FWy Pi^jiy—fimvul St^nmary ... . . 

do 

j NA 




Changes in Continuing DOE Information 
Collections 


0O€ No M prmouMy fefed 

CNflgr 

CS-438 

EIA-6A___._ 

Rapiacad by CE-436 
RaeUcad by E1A-7178 

Form rwtMd 

E1A-23__— 

EM-25_ 

FdJU 

Rapfeoad by EM-7S2C, 
Hapfecad by EiA-616 
Raplacad by EM-610 
Raplaoad by EM-611, 
R«pfecad by EM-612. 
P«pfeoad by EM-813 

Form twtmrnd 

EM-87.. - .. .. 


EiA-90 . 

E1A-119A. 

BA-141 .-. 

Form wwiM 

EIA-145. 

* a rm|||| 

EIA-161 .... 

EIA-162. 

EIA-163 ... . 

El A-164_,__ 

E1A-165 

E1A-170 ■ 

EIA-177... 

EiA-479_ 

EM-460 

EM-717. . 

Fomi fMMd. 

E LA-16?. 

Replaced by EM-16? 

FERG-516* _ 

ConaoMafea raouaramanti 

GC-496A . 

pevtouaty baled under 
FERC-617 and FCRC- 
516 

Form rvrwd 


Form reused 


Changes In Continuing 006 Information 
Collections— Continued 


OOE No aa prewouefy baled 

Cftanga 

or mar 

Form ratal ad 



*to*caftaa cotta c ftona not i/Mtong atnxsurad torn* 


(Fit Doc K3-A249 Fifed 3-1-63; 646 an) 

eajjNO cooc M60-01-N 


National Petroleum Council, 
Coordinating Subcommittee on 
Petroleum Inventories and Storage 
Capacity; Open Meeting 

Pursuant lo the provisions of the 
Federal Advisory Committee Act (Pub. 

L 92-463). 86 Stat. 770)). notice is hereby 
given of the following advisory 
committee meeting: 

Name: Coordinating Subcommittee of the 
Committee on Petroleum Inventories and 
Storage Capacity. 

Date and Time: Wednesday. March 9. 

1963—10:00 ajn. 


Place: Ten Penn Center. Board Room. 27th 
Floor. 1801 Market Street, Philadelphia, 
Pennsylvania. 

Contact: Jimmie L Petersen, Director, 

Office of Oil and Gas, Knergy Information 
Administration. U.S, Department of Energy. 
Forrestal Building. Room 2H-4X56. 

Washington. D C 20565. telephone 202: 252- 
6401. 

Purpose of Committee: To provide advice, 
information, and recommendations to the 
Secretary of Energy on matters relating to 
petroleum inventories and petroleum storage 
product capacities. 

Tentative Agenda: 

• Discuss and prepare a preliminary scope, 
methodology, and timetable for the study 
for the consideration of the NPC Committee 
on Petroleum Inventories and storage 
capacity. 

• Discuss any other mailers pertinent to the 
overall assignment from the Secretary. 

• Public comment. 

Public Participation: The meeting is open to 
the public. Written statements may be filed 
with the Committee either before or after the 
meeting. Members of the public who wish to 
make oral statements pertaining to agenda 
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items should contscl Jimmie L Petersen el 
the address or telephone number listed 
above. Requests most be received 5 days 
prior to the meeting and reasonable provision 
will be mode to indude the presentation on 
die agenda. The Chairperson of the 
Committee is empowered to conduct the 
meeting in a fashion that will facilitate the 
orderly conduct of business. 

Transcripts: Available for public review 
and copying at the Freedom of Information 
Public Reading Room. IE-190. Forrestal 
Building. 1000 Independence Avenue. SW., 
Washington. D.C, between ftflO a.m and 4 
p m., Monday through Friday, except federal 
holidays. 

Issued at Washington. D.C., on February 
25,1983. 

J. Erich Evtrud, 

Administrator, Energy Information 
Administration. 

[FR Ooc. SVS2U FH* *d S-l-61 S 4» am | 

billing COOC mso-oi-u 


National Petroleum Council, 
Subcommittee on Petroleum 
inventories and Storage Capacity; 
Open Meeting 

Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 

L 92-463), 86 Slat. 770)), notice is hereby 
given of the following advisory 
committee meeting: 

Name: Subcommittee on Petroleum 
Inventories and Storage Capacity. National 
Petroleum Council. 

Date and Time: Friday. March 1& 1963— 
2:00 pjn. 

Place: The Madison Hotel Mount Vernon 
Room. Fifteenth and M Streets. NW„ 
Washington. D C 

Contact: Jimmie L Petersen. Director. 

Office of Oil and Gas, Energy Information 
Administration, U-S. Department of Energy. 
Forrestal Building. Room 2H-058, 

Washington. D.C. 20685. telephone 202-252- 
640L 

Purpose of Committee: To prov ide advice, 
information, and recommendations to the 
Secretary of Energy on matters relating to 
petroleum inventories and petroleum product 
storage capacities. 

Tentative Agenda: 

• Discuss the scope of the study to be 
conducted in response to the Secretary of 
Energy's request for an analysis of 

petroleum inventories and storage 
capacity. 

• Discuss an organizational structure for the 
study. 

• Discuss a tjmetable for completion of the 
study. 

• Discuss any other matters pertinent to the 
overall assignment from the Secretary. 

• Public comment. (10 minute rule). 

Public Participation: The meeting is open to 
the public. Written statements, may be filed 
with the Committee other before or after the 
meeting. Members of the public who wish to 
make oral statements pertaining to agenda 
items should contact Jimmie L Petersen at 
the address or telephone number listed 


above. Requests must be received 5 days 
prior to the meeting and reaonablc provision 
will be made to indude the presentation on 
the agenda. The Chairperson of the 
Committee is empowered to conduct the 
meeting in a fashion that will facilitate the 
orderly conduct of business. 

Transcripts: Available for public review 
and copying at the Freedom of Information 
Public Reading Room. IE-190, Forrestal 
Building. 1000 Independence Avenue, SW„ 
Washington. D.C, between 8:00 am and 4 
m, Monday through Friday, except Federal 
olidays. 

Issued at Washington. D.C on February 25, 
1983. 

Howard H. Raiken, 

Deputy Advisory Committee Management 

Officer. 

|P* Doc HM S'!-4* *4* mm\ 

BUL1NG COOC MSO-01-tf 


Economic Regulatory Administration 

Pride Refining, Inc.; Proposed Consent 
Order 

agency: Economic Regulatory 
Administration, DOE. 

ACTtON: Notice of proposed Consent 
Order and opportunity for comment 

summary: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) announces 8 proposed 
Consent Order with Pride Refining. Inc. 
(Pride) and provides an opportunity for 
public comment on the terms and 
conditions of the proposed Consent 
Order. 

date: Comments by: April 1.1983. 
address: Sent comments to: Donald A. 
Muncy, Deputy Chief Counsel. Dallas 
Office. Economic Regulatory 
Administration. Department of Energy', 
1341 W. Mockingbird, Suile 200E. Dallas. 
Texas 75247. 

FOR FURTHER INFORMATION CONTACT: 

Donald A. Muncy, Deputy Chief 
Counsel. Dallas Office, Economic 
Regulatory Administration, Department 
of Energy, 1341 W. Mockingbird. 200E, 
Dallas. Texas 75247. 214/767-7581. 
(Copies of the Consent Order may be 
obtained free of Charge by writing or 
calling this office.) 

SUPPLEMENTARY INFORMATION: On 
February 2,1983, the ERA executed a 
proposed Consent Order with Pride 
Refining, Inc. of Abilene. Texas. Under 
10 CFR 2Q5.199jfb), a proposed Consent 
Order which Involves the sum of 
$500,000 or more, excluding interest and 
penalties, becomes effective no sooner 
than thirty days after publication of a 
notice in the Federal Register requesting 
comments concerning the proposed 
Consent Order. Although the ERA has 
signed and tentatively accepted the 


proposed Consent Order, the ERA may, 
after consideration of the comments it 
receives, withdraw its acceptance and. 
if appropriate, attempt to negotiate a 
modification of the Consent Order or 
issue the Consent Order as signed 

I. The Consent Order 

Pride Refining. Inc., with its home 
office located in Abilene. Texas, is a 
firm engaged in the refining of crude oil 
and ihe sale of covered petroleum 
products as well as other petroleum 
related activities, and was subject to the 
Mandatory Petroleum Price and 
Allocation Regulations at 10 CFR Parts 
210. 211, and 212 during the period 
covered by this Consent Order. To 
resolve certain potential civil liability 
arising out of the Mandatory Petroleum 
Allocation and Price Regulations and 
related regulations, 10 CFR Parts 205, 
210. 211. and 212, in connection with 
Pride's transactions involving petroleum 
products during the period January 1, 
1973 through January 28,1981 (’The 
period covered by this Consent Order”), 
the ERA and Pride entered into a 
Consent Order, the significant terms of 
which are as follows: 

A. The Consent Order is intended by 
the signatories to settle the civil issues 
between DOE and Pride relating to 
Pride's compliance with the Federal 
petroleum price and allocation 
regulations during the period from 
January 1.1973 through January 28.1981. 

D. ERA conducted a through audit to 
determine Pride’s compliance during the 
period covered by this Consent Order 
with the Federal petroleum price and 
allocation statutes, regulations and 
requirements. ERA and Pride disagree in 
several respects concerning the proper 
application of such Federal petroleum 
price and allocation statutes, regulations 
and requirements to Pride's activities 
during the settlement period. Pride and 
ERA each believes that its respective 
positions on the legal issues underlying 
suvh disagreement are meritorious. 
Nether Pride nor ERA disallows any 
position it has taken with respect to 
such legal issues. 

C. Notwithstanding the above. Pride 
maintains that it has calculated all of its 
costs, determined all of its prices, and 
operated in all other respects in 
accordance with all applicable statutes, 
regulations and other requirements. 
Execution of the Consent Order 
constitutes neither an admission by 
Pride nor a finding by ERA of any 
violation by Pride of any statute or 
regulation. 
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II. Refunds 

A. Disposition of Refunds 

Under the Consent Order, Pride 
Refining, Inc., will pay the sum of 
$600,000 to the administrator of the ERA. 
The administrator will hold the funds in 
an appropriate account pending a 
determination by the DOE of the 
disposition of the funds in accordance 
with applicable statutes and regulations. 
Payment is to be made in three 
installments of $200,000 each, the first 
payment on or before thirty days after 
the effective date of the Consent Order, 
the second on or before July 31,1983, 
and the third on or before March 31, 

1984. If payments are not made within 
the specified periods of time, Pride 
agrees to pay installment interest on the 
unpaid balance. Upon full satisfaction of 
the terms and conditions of this Consent 
Order by Pride, the DOE releases Pride 
and its affiliutes from any civil claims 
that the DOE may have arising out of the 
specified transactions during the period 
covered by this Consent Order. 

The foregoing provisions for payment 
of the refund amount were concurred in 
after ERA attempted to determine and 
identify all injured parties. These 
attempts were unsuccessful due to the 
nature of the business transactions in 
which Pride was engaged during the 
settlement period. Pride’s activities were 
of such a nature so as to make it 
impossible to identify specific parties 
who or which may have been injured. 

III. Submission of Written Comments 

Interested persons are invited to 
submit written comments concerning the 
terms and conditions of this Consent 
Order to the address given above. 
Comments should be identified on the 
outside of the envelope and on the 
documents submitted with the 
designation. “Comments on Pride 
Refining, Inc. Consent Order." The ERA 
will consider all comments it receives 
by 4:30 p.m., local time, on 30 days after 
the date of publication of this notice. 

Any information or data considered 
confidential by the person submitting it 
must be identified as such in accordance 
with the procedures in 10 CFR 205.9(f). 

Issued in Dallas. Texas on the 23rd day of 
February 1983. 

Ben Lemos. 

Director, Dallas Office . Economic Regulatory 
Administration. 

(FR Doc SMM ni«d 3-1-tt B 45 am] 

BILLING COOC *450-01-41 


Office of Energy Research 

University Programs Panel; Energy 
Research Advisory Board; Meeting 

Notice is hereby given of the following 
meeting: 

Name: University Programs Panel of the 
Energy Research Advisory Board (ERAB). 
ERAB is a Committee constituted under the 
Federal Advisory Committee Act (Pub. L. 92- 
463. 86 Stat. 770). 

Date and Time: March 21,1983, from 9 a m. 
to 5 p.m. 

Place: Department of Energy. Room 8E-089. 
Forrestal Building. 1000 Independence 
Avenue SW.. Washington. DC 20585 
Contact: Joan Snodderly. Energy Research 
Advisory Board. Department of Energy. 
Forrestal Building. ER-6.1000 Independence 
Avenue. SW.. Washington. DC 20585. 
Telephone: 202/252-8933. 

Purpose of the Parent Board: To advise the 
Deportment of Energy on the overall research 
and development conducted in DOE and to 
provide long-range guidance in these areas to 
the Department. 

Tentative Agenda: 

• Discussion of draft outline of report 

• Briefings on DOE university programs 

• Presentations by representatives from 
research community 

Public Participation: The meeting is open to 
the public. Written statements may be filed 
with the Panel either before or after the 
meeting. Members of the public who wish to 
make oral statements pertaining to agendo 
items should contact Joan Snodderly at the 
address or telephone number listed above 
Requests must be received five days prior to 
the meeting and reasonable provision will be 
made to include the presentation on the 
agenda. The Chairperson of the Panel is 
empowered to conduct the meeting In a 
fashion that will facilitate the orderly 
conduct of business. 

Transcripts: Available for public review 
and copying at the Freedom of Information 
Public Reading Room. IE-190. Forrestal 
Building. 1000 Independence Avenue SW„ 
Washington, DC. between 8:30 a m. and 4 
p.m., Monday through Friday, except Federal 
holidays. * 

Issued at Washington. DC on February 24. 
1983. 

J. R. Young. 

Director for Management. Office of Energy 
Research. 

|FR Dot 83-4205 FkWd 3-1-40 MS am) 

BILLING COOC *450-01-41 


Office of the Secretary 

National Petroleum Council, Chemical 
Task Group of the Committee on 
Enhanced Oil Recovery; Meeting 

Notice is hereby given that the 
Chemical Task Group of the Committee 
on Enhanced Oil Recovery will meet in 
March 1983. The National Petroleum 
Council was established to provide 
advice, information, and 


recommendations to the Secretary of 
Energy on matters relating to oil and 
natural gas or the oil and natural gas 
industries. The Committee on Enhanced 
Oil Recovery will investigate the 
technical and economic aspects of 
increasing the Nation’s petroleum 
production through enhanced oil 
recovery. Its analysis and findings will 
be based on information and data to be 
gathered by the various task groups. The 
time, location, and agenda of the 
Chemical Task Croup meeting follows: 

The Chemical Task Group will hold 
its fourth meeting on Thursday, March 
10.1983. starting at 10:00 a.m.. in Room 
112, Phillips Petroleum Company. 
Research Forum, Bartlesville, 

Oklahoma. 

The tentative agenda for the Chemical 
Task Croup Meeting follows: 

1. Opening remarks by the Chairman 
and Government Cochairman. 

2. Review progress of Task Group 
study assignments. 

3. Discuss any other matters pertinent 
to the overall assignment from the 
Secretary of Energy. 

The meeting is open to the public. The 
Chairman of the Chemical Task Group is 
empowered to conduct the meeting in a 
fashion that will, in his judgment, 
facilitate the orderly conduct of 
business. Any member of the public who 
wishes to file a written statement with 
the Chemical Task Croup will be 
permitted to do so, either before or after 
the meeting. Members of the public who 
wish to make oral statements should 
inform G. J. Parker, Office of Oil, Gas 
and Shale Technology, Fossil Energy, 
301/353-3032, prior to the meeting and 
reasonable provision will be made for 
their appearance on the agenda. 

Summary minutes of the meeting will 
be ayailable for public review at the 
Freedom of Information Public Reading 
Room, Room IE-190, DOE Forrestal 
Building, 1000 Independence Avenue. 
SW., Washington. DC. between the 
hours of 8:00 a.m. and 4:00 p.m., Monday 
through Friday, except Federal holidays. 

Issued at Washington, D.C.. on February 
22.1983. 

Donald L. Bauer, 

Principal Deputy Assistant Secretary for 
Fossil Energy. 

|KR Doc. *3-5344 PUad 3-1-** *45 am| 

BILLING COOC *450-01-1# 


National Petroleum Council, Miscible 
Displacement Task Group of the 
Committee on Enhanced Oil Recovery; 
Meeting 

Notice is hereby given that the 
Miscible Displacement Task Group of 
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the Committee on Enhanced Oil 
Recovery will meet in March 1983 The 
National Petroleum Council was 
established to provide advice, 
information, and recommendations to 
the Secretary of Energy on matters 
relating to oil and natural gas or the oil 
and natural gas industries. The 
Committee on Enhanced Oil Recovery 
will investigate the technical and 
economic aspects of increasing the 
Nation's petroleum production through 
enhanced oil recovery. Its analysis and 
findings will be based on information 
and data to be gathered by the various 
task groups. The time, location, and 
agenda of the Miscible Displacement 
Task Group meeting follows: 

The Miscible Displacement Task 
Group will bold its fourth meeting on 
Wednesday. March 16.1983. starting at 
9:00 a.m.. in Room 1603. Mobile 
Exploration and Production Services. 
Inc,, 7200 North Stcmmons Freeway, 
Dallas, Texas. 

The tentative agenda for the Miscible 
Displacement Task Group meeting 
follows: 

1. Opening remarks by the Chairman 
and Government Cochairman. 

2. Review progress of Task Group 
study assignments. 

3. Discuss any other matters pertinent 
to the overall assignment from the 
Secretary of Energy. 

The meeting is open to the public. The 
Chairman of the Miscible Displacement 
Task Group is empowered to conduct 
the meeting in a fashion that will in his 
judgment, facilitate the orderly conduct 
of business. Any member of the public 
who wishes to file a written statement 
with the Misdble Displacement Task 
Group will be permitted to do so, either 
before or after the meeting. Members of 
the public who wish to make oral 
statements should inform G. |. Parker. 
Office of Oil. Gas and Shale 
Technology, Fossil Energy. 301/353- 
3032, prior to the meeting and 
reasonable privision will be made for 
their apperance on the agenda. 

Summary minutes of the meeting will 
be available for public review at the 
Freedom of Information Public Reading 
Room. Room IE-190. DOE Forrestal 
Building, 1000 Independence Avenue. 
SW„ Washington. D.C.. between the 
hours of 8:00 a.m. and 4.1)0 p.m., Monday 
through Friday, except Federal holidays. 

Issued at Washington. D C, nn February 
22,1963. 

Donald L. Bauer, 

Principal Deputy Assistant Secretary for 
Fossil Energy. 

[FR Doc K3-5Z4A F»l*d 3~l-« It 43 cm] 

BILLING COOC *450-01-* 


National Petroleum Council. Thermal 
Task Group of the Committee on 
Enhanced Oil Recovery; Meeting 

Notice is hereby given that the 
Thermal Task Group of the Committee 
on Enhanced OU Recovery will meet in 
March 1983. The National Petroleum 
Council was established to provide 
advice, information, and 
recommendations to the Secretary of 
Energy on matters relating to oil and 
natural gas or the oil and natural gas 
industries. The Committee on Enhanced 
Oil Reoovery will investigate the 
technical and economic aspects of 
increasing the Nation's petroleum 
production through enhanced oil 
recovery. Its analysis and Endings will 
be based on information and data to be 
gathered by the various task groups. The 
time, location, and agenda of the 
Thermal Task Group meeting follows: 

The Thermal Task Group will hold its 
fourth meeting on Monday. March 21, 
1983, storting at 8:30 a.m.. in the Venice 
Room, Guest Quarters Galleria West. 
5353 Westheimer. Houston. Texas. 

The tentative agendo for the Thermal 
Task Group meeting follows: 

1. Opening remarks by the Chairman 
and Government Cochairman* 

2. Review progress of Task Group 
study assignments. 

3. Discuss any other matters pertinent 
to the overall assignment from Secretary 
of Energy. 

The meeting is open to the public. The 
Chairman of the Thermal Task Group is 
empowered to conduct the meeting in a 
fashion that will, in his judgment, 
facilitate the oedrely conduct of 
business. Any member of the public who 
wishes to file a written statement with 
the Thermal Task Group will be 
permitted to do so, either before or after 
the meeting. Members of the public who 
wish to make oral statements should 
inform G. J. Parker. Office of Oil Gas 
and Shale Technology. Fossil Energy. 
301/353-3032. prior to the meeting and 
reasonable provision will be made for 
their appearance on the agenda. 

Summary minutes of the meeting will 
be available for public review at the 
Freedom of Information Public Reading 
Room. Room IE-190, DOE Forrestal 
Building, 1000 Independence Avenue. 
SW.. Washington. D.C.. between the 
hours of 8:00 a.m. and 4:00 p.m., Monday 
through Friday, except Federal holidays. 

Issued at Washington. D.C.. on February 
22. 1983. 

Donald L. Bauer, 

Principal Deputy Assistant Secretary for 
Fossil Energy. 

|FR Doc BS-U43 PVfod HI ««r | 

SILLING COOC MMMJI-BI 


Procurement and Assistance 
Management Directorate 

agency: Department of Energy. 
action: Notice of suspension and 
proposed debarment. 

summary: This notice announces that 
the Department of Energy (DOE} has 
suspended Alexandria Printing and 
Photo Service, an affiliate of Earl P. 
Postell, who was suspended on 
December 13,1982, from participating in 
any new DOE contract or subcontract 
(see. 47 FR 56694 (December 20,1982)). 

In addition. Alexandria Printing and 
Photo Service has been advised that 
DOE proposes to debar it for a period 
not to exceed three years beginning on 
March 3.1983, or such later date as a 
final DOE decision to debar is entered. 
date: The suspension became effective 
on February 23,1983, and shall last until 
the proposed debarment becomes 
effective or for 12 months, whichever 
occurs earlier. 

FOR FURTHER INFORMATION CONTACT: 

James Nelson, Procurement and 
Assistance Management Directorate, 
Room 11-018, Forrestal Building, 
Department of Energy, 1000 
Independence Avenue, SW.. 

Washington, D.C. 20585, telephone 202/ 
252-1150. 

SUPPLEMENTARY INFORMATION: Jhe 

suspension and proposed debarment 
actions are being taken in accordance 
with the procedures set forth In Federal 
Procurement Regulations (FPR) 
Temporary Regulation No. 65,41 CFR 
Subpart 1-1.6, 47 FR 43692 (October 4, 
1982), and the DOE Procurement 
Regulations (DOE-PR). 41 CFR Subpart 
9-1.6. In addition to the Alexandria 
Printing and Photo Services, the other 
known affiliates of Earl R. Postell, 
affected by a previous suspension and 
proposed debarment action are EAP 
Associates, Inc., and Alexandria 
Graphica and Reproduction Service. Mr. 
Postell's address is 418 Hume Avenue, 
Alexandria. Virginia 22301. The address 
of all the known affiliates is the same: 
418 Hume Avenue. Alexandria, Virginia 
22301. 

During the period of suspension and 
subsequent debarment. DOE will neither 
accept nor consider a bid or proposal 
submitted by Mr. Postell or by any 
organization with which he is affiliated. 
In addition, DOE will not approve any 
new contract between him or any such 
affiliated organization and a DOE 
contractor. 

The suspensions and proposed 
debarments are based on Mr. Postell’s 
November 2.1982, indictment by a 
Federal Grand Jury in the United States 
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District Court for the Eastern District of 
Virginia and January 21,1963. conviction 
in the United States District Court for 
the Eastern District of Virginia, 
Alexandria Division, for violation of 
Title 18 of the United States Code, 1341 
and 2. Mail Fraud, Section 201(g) 

Bribery, and Title 26, United States 
Code 7206, False Income Tax Return. 

Mr. Postell has requested a hearing 
which has been scheduled for March 3, 
1983. 

As required under DOE-PR 9-1.602, 
Mr. Postell and the above named 
affiliated organizations have been 
ptaced on the DOE Consolidated List of 
Debarred, Suspended, and Ineligible 
Contractors which is distributed 
periodically to DOE Contracting 
Officers. DOE has also notified the 
General Services Administration (GSA) 
of this suspension action. When the 
proposed debarment becomes effective, 
GSA shall be notified in accordance 
with FPR Temporary Regulation No. 85, 
41 CFR Subpart 1-1.8, 47 FR 43692 
(October 4.1982). 

Issued in Washington. D C., on February 
23.1963. 

Hilary |. Rauch, 

Director. Procurement and Assistance 
Management Directorate. 

|TO Doc 41-5247 Piled 1-1-63; 6AS «m| 

BILLING COOC •iSO-Ol'M 


ENVIRONMENTAL PROTECTION 
AGENCY 

IPF-313; PH-FRL 2313-61 

Pesticide, Food, and Feed Additive 
Petitions; Penick Corp. et al. 

agency: Environmental Protection 
Agency IEPA). 
action: Notice. 

summary: EPA has received pesticide, 
food, and feed additive petitions relating 
to the establishment of tolerances for 
residues of certain pesticide chemicals 
in or on certain commodities. 
address: Written comments to the 
product manager (PM) cited in each 
petition at the address below: 
Registration Division (TS-767C), Office 
of Pesticide Programs, Environmental 
Protection Agency. 1921 Jefferson Davis 
Highway. Arlington. VA 22202. Written 
comments may be submitted while the 
petitions are pending before the Agency. 

*rhe comments are to be identified by 
the document control number (PF-313) 
and the petition number. All written 
comments filed in response to this 
notice will be available for public 
inspection in the product manager’s 
office from 8:00 a.m. to 4:00 p.m.. 


Monday through Friday, except legal 
holidays. 

for further information contact: 

The product manager cited in each 
petition at the telephone number 
provided. 

SUPPLEMENTARY INFORMATION: EPA 

gives notice that the Agency has 
received the following pesticide, food, 
and feed additive petitions relating to 
the establishment of tolerances for 
residues of certain pesticide chemicals 
in or on certain commodities in 
accordance with the Federal Food. Drug, 
and Cosmetic Act. The analytical 
method for determining residues, where 
required, is given in each petition. 

Initial Filing 

FAP9H52J0 ; Penick Corporation, 1050 
Wall St. West. Lydhurst. NJ 07071. 
Proposes amending 21 CFR Part 193 by 
establishing a regulation permitting 
residues of the insecticide resmethrin 
((5-{phenylmethyl)-3-furanyl]methyl 2.2- 
dimethyl-3-(2-methyl-l- 
propenyljcyclopropanecarboxylate) in 
or on foods at 3.0 parts per million (ppm) 
resulting from the application of the 
insecticide In food processing and 
storage areas. (PM-17, Franklin D. R. 
Gee. 703-557-2690). 

PP3F2822 . E. I. du Pont de Nemours & 
Co.. Wilmington, DE 19898. Proposes 
amending 40 CFR 180.253 by 
establishing tolerances for the residues 
of the insecticide methomyl (S-methyl N- 
((methylcarbamoyl)oxy) thioacetimidate 
in or on the commodity caneberries at 
6.0 ppm. The proposed analytical 
method for determining residues is by 
gas chromatography. (PM-12, Jay 
Ellenberger, 703-557-2386). 

PP3F2823 . American Hoechst Corp., 
Agricultural Division, Route 202-206, 
North Somerville, NJ 08876. Proposes 
amending 40 CFR 180.236 by 
establishing a tolerance for the residues 
of the fungicide triphenyltin hydroxide 
in or on the commodity soybeans at 0.05 
ppm. The proposed analytical method 
for determining residues is by gas 
chromatography with a flame- 
photometric detector. (PM-21, Henry 
Jacoby. 703-557-1900). 

FAP 3H53Q4. American Hoechst Corp. 
Proposes amending 21 CFR Part 561 by 
establishing a regulation permitting 
residues of the fungicide triphenyltin 
hydroxide in or on the commodity 
soybean soapstock at 0.15 ppm. (PM-21. 
Henry Jacoby. 703-557-1900). 

(Sec. 408(d)(1). 68 Stat. 512. (7 U.S.C 136): 
409(b)(5). 72 Stat. 1786. (21 U.S.C 348)) 


Dated: February 22,1983. 

Douglas D. Campt, 

Director. Registration Division, Office of 
Pesticide Programs. 

|KS Doc- IMUI Filed * *>1-0; 4 44 •»] 

BILLING COOC 6540-50-N 


(SWH-FRL 2314-31 

RCRA Permit Advisory Committee; 
Open Meeting 

Notice is hereby given of a meeting of 
Task Force A of the RCRA Permit 
Advisory Committee. The Committee 
was established in accordance with the 
requirements of the Federal Advisory 
Committee Act. 5 U.S.C. (Appendix I). ef 
seq. Establishment of the Committee 
was announced in the Federal Register 
on September 23.1982. The Task Force 
was established at the first open 
meeting of the Committee held on 
February 15,1983 as announced in the 
Federal Register on January 27.1983. 

The Task Force meeting will be held 
on Wednesday. March 30.1983, at 10:00 
a.m. at the U.S. Environmental 
Protection Agency. 401 M Street. S.W., 
Washington. D.C. in rooms 3906 and 
3908. Estimated time of adjournment is 
4:00 p.m. 

The purpose of the meeting is to 
explore various recommendations 
regarding implementation of land 
disposal permit programs and possible 
revisions to guidance and training 
documents relating to storage, 
treatment, and disposal programs. Any 
findings will be submitted to the RCRA 
Permit Advisory Committee for 
consideration at its next meeting. 

This meeting is open to the public. 
Any member of the public wishing to 
submit a written statement to the 
Committee should deliver copies to the 
Executive Secretary at the meeting. 
Advance comments on specific subjects 
may be submitted to Study Group 
Chairpersons as follows: 

Land Disposal programs—Ms. Mary 
A. Bishop, Senior Analyst, 
Environmental Department, 
International Paper Company. 77 West 
45th Street, New York, New York 10036. 

Incineration/Storage and Treatment 
programs—Mr. Michael L. Esarey, 
Environmental Engineer, Environmental 
Affairs, Eli Lilly and Company, 307 East 
McCarty Street. Indianapolis. Indiana 
48285. 

Anyone wishing to make a brief oral 
statement must indicate this to the 
Executive Secretary at the opening of 
the meeting. Oral statements will be 
heard as time permits. 

For further information contact Burl J. 
Snow. Task Force Chairperson. 
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Industrial Solid Waste Section. Texas 
Department of Water Resources. 

Stephen F. Austin Building. 1700 North 
Congress Avenue, Austin, Texas 78711, 
(512) 475-2041 or Susan Mann. Executive 
Secretary. U.S. EPA. 401 M Street, S.W.. 
Washington. D.C. 20460. WH-583, (202) 
382—4408. 

Dated: February 23.1983. 

Lewis Crompton. 

Acting Assistant Administrator. 

(F* Doc »-6242 Flkd *43 *m| 

BILLING COOC 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Forms Submitted to OMB for Review 

agency: Federal Deposit Insurance 
Corporation. 

action: Notice of forms submitted to 
OMB for review and approval under the 
Paperwork Reduction Act of 1980, 

summary: Title of Information 
Collection: Consolidated Reports of 
Condition and Consolidated Reports of 
Income (Mutual Savings Banks). 

Background: In accordance with 
requirements of the Paperwork 
Reduction Act of 1980 (44 U.S.C. Chapter 
35). the FD1C hereby gives notice that it 
has submitted to the Office of 
Management and Budget a form SF-83. 
"Request for OMB Review." for the 
information collection system identified 
above. 

address: Written comments may be 
sent to Mr. Hoyle L. Robinson. Executive 
Secretary, Federal Deposit Insurance 
Corporation. 55017th Street, N.W- 
Washington. D.C, 20429 and to Mr. 
Richard Sheppard. Reports Management 
Branch. Office of Management and 
Budget, New Executive Office Building, 
Room 3208. Washington. D.C. 20503. 

FOR FURTHER INFORMATION CONTACT. 

For a complete copy of the "Request for 
OMB Review" or related information, 
contact the Office of the Executive 
Secretary, telephone (202) 389-4351. 
SUPPLEMENTARY INFORMATION: The 
proposed information collection pertains 
to changes in the Consolidated Reports 
of Condition and Consolidated Reports 
of Income (Call Reports) filed by mutual 
savings banks. The proposed changes to 
the Report of Condition are to 
commence with the reports that will be 
filed as of March 31,1983. while the 
changes to the Report of Income will 
commence with the reports that will be 
filed as of June 30,1983. 

The proposal calls for the addition of 
new preprinted line items to the Report 
of Condition for FDIC notes and hank 


net worth certificates issued in 
accordance with the provisions of the 
Gam-St Germain Depository Institutions 
Act of 1982. and related additions to the 
Report of Income for collecting data on 
the interest income and expense of these 
instruments as well as the amounts of 
net worth certificates issued during the 
reporting period. 

The change will enable the FDIC or 
other user of the call report to determine 
whether a mutual savings bank's surplus 
accounts have been bolstered by FDIC 
assistance under the Gam>St Germain 
Depository Institutions Act. 

It is estimated that this information 
collection will create an annual 
reporting burden on all mutual savings 
banks of less than 10 hours a year. 

Federal Deposit Insurance Corporation. 

Hoyle L. Robinson, 

Executive Secretory. 

(PS Doc Hl«i i-t-es* *4i un| 

BILLING COOE S714-01-N 


Forms Submitted to OMB for Review 

agency: Federal Deposit Insurance 
Corporation. 

action: Notice of forms submitted to 
OMB for review and approval under the 
Paperwork Reduction Act of 1980. 

summary: Title of Information 
Collection: Consolidated Reports of 
Condition and Consolidated Reports of 
Income (State banks not members of 
Federal Reserve). 

Background: In accordance with 
requirements of the Paperwork 
Reduction Act of 1980 (44 U.S.C. Chapter 
35), the FDIC hereby gives notice that it 
has submitted to the Office of 
Management and Budget a form SF-83, 
"Request for OMB Review," for the 
information collection system identified 
above. 

address: Written comments may be 
sent to Mr Hoyle L Robinson, Executive 
Secretary. Federal Deposit Insurance 
Corporation, 55017th Street. N.W., 
Washington, D.C. 20429 and to Mr. 
Richard Sheppard, Reports Management 
Branch, Office of Management and 
Budget, New Executive Office Building, 
Room 3200, Washington, D.C. 20503. 

FOR FURTHER INFORMATION CONTACT 
For a complete copy of the "Request for 
OMB Review" or related information, 
contact the Office of the Executive 
Secretary, telephone (202) 389-4351. 
SUPPLEMENTARY INFORMATION: The 
proposed information collection pertains 
to changes in the Consolidated Reports 
of Condition and Consolidated Reports 
of Income (Call Reports) filed by state 
nonmember commercial banks. The 


proposed changes are to commence with 
the call reports that will be filed as of 
March 31,1983. 

The changes involve two areas In the 
call reports: (1) Two new memoranda 
items in Schedule F—Deposits and u 
modification of an existing 
memorandum item to provide 
information on savings deposits by 
category of instrument, and (2) a new 
preprinted line item on the balance 
sheet of the Report of Condition 
designed to capture the book value of 
"Intangible Assets" separately from 
"Other assets" and a related addition to 
the Report of Income for the 
amortization expense of these assets. 

The changes involving the memoranda 
items will enable the FDIC to isolate 
recently authorized rate-sensitive 
savings deposits from regulated rate 
savings deposits, and thus to identify 
banks that exhibit a trend toward 
excessive reliance on more costly rate- 
sensitive savings deposits to fund their 
operations. The change involving the 
preprinted line Item will assist the FDIC 
in monitoring bank capital in relation to 
our guidelines for capital adequacy. 

It is estimated that these information 
collections will create an annual 
reporting burden of 3.400 hours for all 
state nonmember commercial banks. 

Federal Deposit Insurance Corporation. 

Hoyle L Robinson, 

Executive Secretory. 

(TO Dot 0-4222 FiM S-l-Ofc Sift «m| 

BILLING COOC 0714-01-41 


Forms Submitted to OMB for Review 

agency: Federal Deposit Insurance 
Corporation. 

action: Notice of forms submitted to 
OMB for review and approval under the 
Paperwork Reduction Act of 1980. 

summary: Title of Information 
Collection: Consolidated Reports of 
Condition and Consolidated Reports of 
Income (Mutual Savings Banks) 
Background: In accordance with 
requirements of the Paperwork 
Reduction Act of I960 (44 U.S.C. Chapter 
35). the FDIC hereby gives notice that it 
has submitted to the Office of 
Management and Budget a form SF-83. 
"Request for OMB Review," for the 
information collection system identified 
above. 

address: Written comments may be 
sent to Mr. Hoyle L Robinson. Executive 
Secretary, Federal Deposit Insurance 
Corporation, 550 17th Street, NW.. 
Washington. D.C. 20429 and to Mr. 
Richard Sheppard. Reports Management 
Branch, Office of Management and 
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Budget New Executive Office Building, 
Room 3208. Washington. D.C 20503. 

FOR FURTHER INFORMATION CONTACT. 

For a complete copy of the “Request for 
OMB Review" or related information, 
contact the Office of the Executive 
Secretary, telephone (202) 388-4351. 
SUPPLEMENTARY INFORMATION: The 
proposed information collection pertains 
to changes in the Consolidated Reports 
of Condition and Consolidated Reports 
of Income (Cal) Reports) filed by mutual 
savings banks. The proposed changes to 
the Report of Condition are to 
commence with the reports that will be 
filed as of March 31.1983. while the 
changes to the Report of Income will 
commence with the reports that will be 
filed as of June 30.1963. 

The changes involve two areas in the 
call reports: (1) A new memorandum 
item In the balance sheet of the Report 
of Condition from which one can derive 
the amount of rate-sensitive savings 
deposits, and (2) a new preprinted line 
item on the balance sheet of the Report 
of Condition designed to capture the 
book value of “Intangible Assets" 
separately from "Other Assets" and a 
related addition to the Report of Income 
for the amortization expense of these 
assets. 

The change involving the new 
memorandum item will enable the FDIC 
to isolate recently authorized rate- 
sensitive savings deposits from 
regulated rate savings deposits, and thus 
to identify savings banks that exhibit a 
trend toward excessive reliance on more 
costly rate-sensitive savings deposits to 
fund their operations. The change 
involving the preprinted line item will 
assist the FDIC in monitoring savings 
bank capital in relation to our guidelines 
for capital adequacy. 

It is estimated that these information 
collections will create an Bnnusl 
reporting burden of 200 hours for all 464 
mutual savings banks. 

Federal Deposit Insurance Corporation. 

Hoyle L Robinson. 

Executive Secretary. 

|J» Due avVUJ Ftfcd M4J. MS 

BILLING COOK S714-0I-N 


FEDERAL RESERVE SYSTEM 

Acquisition of Bank Shares by a Bank 
Holding Company; Suburban Bancorp, 
Inc. 

The company listed in this notice has 
applied for the Board's approval under 
section 3(a)(3) of the Bank Holding 
Company Act (12 U.S.C. 1842(a)(3)) to 
acquire voting shares or assets of a 
bank. The factors that are considered in 


acting on the application are set forth in 
section 3(c) of the Act (12 U.S.C. 

1842(c)). 

The application may be inspected at 
the offices of the Board of Governors, or 
at the Federal Reserve Bank indicated. 
With respect to the application, 
interested persons may express their 
views in writing to the address 
indicated. Any comment on the 
application that requests a hearing must 
include a statement of why a written 
presentation would not suffice in lieu of 
a hearing, identifying specifically Any 
questions of fact that are in dispute and 
summarizing the evidence that would be 
presented at a hearing. 

A. Board of Governors of the Federal 
Reserve System (William W. Wiles. 
Secretary) Washington, D.C. 20551: 

1. Suburban Bancorp, Inc*, Palatine. 
Illinois; to acquire 98 percent or more of 
the voting shares of Suburban Bank of 
Barrington, Barrington. Illinois. This 
application may be inspected at the 
offices of the Board of Governors or the 
Federal Reserve Bank of Chicago. 
Comments on this application must be 
received not later than March 24.1983. 

Board of Governors of lhe Federal Reserve 
System. February 24.1983. 

William W. Wiles. 

Secretary of the Board . 

(PR Due *3-3202 FUed 3-1-03; IS u»| 

BILLING COOC *210-01* 


BankEast Corp.; Proposed Acquisition 
of The Wolfeboro Savings Bank 

BankEast Corporation. Manchester. 
New Hampshire, has applied, pursuant 
to sections 4(c)(8) and 3(a)(3) of the 
Bank Holding Company Act (12 U.S.C 
1843(c)(8) and ll 1842(a)(3)) and 
225.4(b)(2) of the Board s Regulation Y 
(12 CFR 225.4(b)(2)), for permission to 
acquire voting shares of Wolfeboro 
Savings Bank. Wolfeboro, New 
Hampshire. 

Applicant states that the proposed 
subsidiary would engage in the 
activities of a guaranty savings bank. 
These activities would be performed 
from offices of Applicant's subsidiary in 
Wolfeboro, New Hampshire, and the 
geographic areas to be served are the 
towns of Wolfeboro. Tuftonboro. and 
Ossipee, New Hampshire and the 
surrounding area. 

Interested persons are invited to 
comment on the application. Any 
request for a hearing on this question 
must be accompanied by a statement of 
the reasons a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 


hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Boston. 

Any views or requests for hearing 
should be submitted in writing and 
received by the Secretary, Board of 
Governors of the Federal Reserve 
System. Washington, D.C. not later than 
March 24.1983. 

Board of Governors of the Federal Reserve 
System. February 24.1983. 

WiUUm W. Wiles. 

Secretary' of the Board. 

[FR Doc. *3-4200 Ftl*d J-l-M *43 «m| 

BILLING COOC MtO-Ot-N 


Formation of Bank Holding 
Companies; First Guaranty Corp. at at 

The companies listed in this notice 
have applied for the Board's approval 
under section 3(a)(1) of the Bank 
Holding Company Act (12 U.S.C. 
1842(a)(1)) to become bank holding 
companies by acquiring voting shares or 
assets of a bank. The factors that are 
considered in acting on the applications 
are set forth in Section 3(c) of the Act 
(12 U.S.C. 1842(c)). 

Each application may be inspected at 
the offices of the Board of Governors, or 
at the Federal Reserve Bank indicated 
for that applications. With respect to 
each application, interested persons 
may express their views in writing to the 
address indicated for that application. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
^identifying specifically any questions 
of fact that are in dispute and 
summarizing the evidence that would be 
presented at a hearing. 

A. Federal Reserve Bank of Cleveland 
(Lee S. Adams, Vice President) 1455 East 
Sixth Street, Cleveland, Ohio 44101: 

1 . First Guaranty Corporation, Martin. 
Kentucky: to become a bank holding 
company by acquiring 100 percent of the 
voting shares of The First Guaranty 
Bank, Martin, Kentucky. Comments on 
this application must be received not 
later than March 22.1983. 

B. Federal Reserve Bank of Dallas 
(Anthony J. Montelaro. Vice President) 
400 South Akard Street. Dallas, Texas 
75222: 

1 . South Taylor County Boncshares, 
Inc** Tuscola, Texas; to become a bank 
holding company by acquiring 60 
percent of the voting shares of First 
State Bank in Tuscola, Tuscola. Texas. 
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Comments on this application must be 
received not later than March 21.1983. 

Board of Governors of the Federal Reserve 
System. February 24.1983. 

William YV Wile*. 

Secretary of the Board. 

|PR Doc 0-4201 Filed S-1-4* *45 a*| 

SILLING COOC €210-01 -N 


Bank Holding Companies. Proposed 
Oe Novo Nonbank Activities, Fleet 
Fmanlcal Group, Inc., et at. 

The organizations identified in this 
notice have applied, pursuant to section 
4(c)(6) of the Dank Holding Company 
Act (12 U.S.C. 1843(c)(8)) and 
$225.4(b)(1) of the Board's Regulation Y 
(12 CFR 225.4(b)(1)), for permission to 
engage de novo (or continue to engage in 
an activity earlier commenced de novo A 
directly or indirectly, solely in the 
activities indicated, which have been 
determined by the Board of Governors 
to be closely related to banking. 

With respect to these applications, 
interested persons may express their 
views on the question whether 
consummation of the proposal CAn 
"reasonably be expected to produce 
benefits to the public, such as greater 
convenience, increased competition, or 
gains In efficiency, that outweigh 
possible adverse effects. 9uch as undue 
concentration of resources, decreased or 
unfair competition, conflicts of interests, 
or unsound banking practices." Any 
comment that requests a hearing must 
include a statement of the reasons a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute, 
summarizing the evidence that would be 
presented at a hearing, and indicating 
how the party commenting would be 
aggrieved by approval of that proposal. 

The applications may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank indicated. 
Comments and requests for hearing 
should identify clearly the specific 
application to which they relate, and 
should be submitted in writing and 
received by the appropriate Federal 
Reserve Bank not later than the date 
indicated. 

A. Federal Reserv e Bank of Boston 

(Richard E. Randall, Vice President) 600 
Atlantic Avenue. Boston. Massachusetts 
02106: 

1. Fleet Financial Croup , Inc., 
Providence. Rhode Island (mortgage 
banking and insurance agency activities; 
Maine): To engage through its direct 
subsidiary, Fleet Mortgage Corp. 
(formerly Mortgage Associates. Inc.), in 
the origination, sale and servicing of 
residential mortgage loans, commercial 


mortgage loans and loans secured by 
junior liens on residential real estate 
and the sale of mortgage life and 
mortgage accident and health insurance 
directly related to extensions of credit. 
These activities would be conducted 
from a new office to be located in South 
Portland. Maine serving the State of 
Maine. Comments on this application 
must be received not later than March 
23.1983. 

B. Federal Reser\ r e Bank of Cleveland 
(Lee S. Adams. Vice President) 1455 East 
Sixth Street. Cleveland. Ohio 44101: 

1. PNC Financial Corp,, Pittsburgh. 
Pennsylvania (financing activities: 
Colorado): To engage through its 
subsidiary. The Kissell Company, In 
making or acquiring and servicing for its 
own accounts and/or the accounts of 
others, loans and other extensions of 
credit. These activities would be 
conducted from an office in Rifle. 
Colorado, serving the counties of 
Garfield and Rio Balanco. Colorado. 
Comments on this application must be 
received not later than March 22,1983. 

C. Federal Reserve Bank of San 
Franciso (Harry W f . Green, Vice 
President) 400 Sansome Street. San 
Francisco. California 94120: 

1. Central Pacific Corporation, 
Bakersfield. California (mortgage 
activities: California): To engage through 
its subsidfery. Bankers' Funding Corp.. 
in making, acquiring, selling, packaging 
and servicing residential and 
commercial mortgage loans and services 
incidental thereto. These activities 
would be conducted from a de novo 
office to be established in Cupertino. 
California, serving Northern California. 
Comments on this application must be 
received not later than March 23.1983. 

2. Pacific Western Bancshares . San 
Jose, California (data processing 
activities; California. Arizona. Hawaii. 
Nevada. New Mexico, Oregon, Utah. 
Washington): To engage through a 
subsidiary. Pacific Western Information 
Systems, in providing bookkeeping or 
data processing services, providing and 
maintaining data bases and facilities for 
the internal operations of the holding 
company and its subsidiaries; storing 
and processing other banking, financial, 
or related economic data, such as 
payroll accounts receivable/payable, 
trust and fiduciary accounting, and 
billing services to the holding company, 
its subsidiaries and correspondents and 
customers of those subsidiaries, non- 
affiliated banks, thrifts and others on an 
indirect and direct contract basis; 
providing other data processing and 
transmission services, facilities, data 
bases or access to such services, 
facilities or data bases by any 
technologically feasible means for 


banking, financial or economic datu; 
selling by-products of permissible data 
processing activities; providing excess 
capacity on data processing and 
transmission facilities: leasing data 
processing and data transmission 
hardware and software and acting as 
agent, broker or advisor in obtaining or 
providing equipment within permissible 
limits and to the extent required to 
support the previously mentioned 
activities. These activities would fa* 
conducted from an office in San Jose, 
California, serving California, Arizona. 
Hawaii Nevada. New Mexico. Oregon. 
Utah and Washington. Comments on 
this application must be received not 
later than March 18.1983. 

3. RainierBoncorporotion. Seattle. 
Washington (lending and insurance 
activities; Washington State): To 
establish a de novo office of Rainier 
Industrial Loan Company and a de novo 
office of Rainier Credit Company at a 
shared location in Renton, Washington. 
The activities in which the de novo 
office of Rainier Credit Company 
proposes to engage are: the making or 
acquiring, for its own account or for the 
account of others, loans and other 
extensions of credit, including the 
making of consumer installment loans, 
purchasing consumer installment sales 
finance contracts, and making of loans 
to small businesses; and acting as 
insurance agent or broker with regard to 
credit life and disability insurance 
relating only to extensions of credit by 
Rainier Credit Company, secured or 
unsecured, with the limitation that the 
initial amount of such insurance issued 
with respect to any debtors may at no 
time exceed the amount owned by 
debtors and with regard to consumer 
credit related property and casualty 
insurance on personal property subject 
to security agreements with Rainier 
Credit Company. The de novo office of 
Rainier Industrial Loan proposes to 
engage in operating as an office of an 
industrial loan company in the manner 
authorized by state law. including the 
following activities: the making or 
acquiring, for its own account or for the 
account of others, loans and other 
extensions of credit, including the 
making of consumer installment loans, 
purchasing consumer installment sales 
finance contracts, and making of loans 
to small businesses; and acting as 
insurance agent or broker with regard to 
credit life and disability insurance 
relating only to extensions of credit by 
Rainier Industrial Loan Company, 
secured or unsecured, with the 
limitation that the initial amount of such 
insurance issued with respect to any 
debtors may at no time exceed the 
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amount owned by debtors and with 
regard to consumer credit related 
property and casualty insurance on 
personal property subject to security 
agreements with Rainier Industrial Loan 
Company. Both Rainier Industrial Loan 
Company and Rainer Credit Company 
have engaged in the insurance activities 
proposed in this notice prior to May 1, 
i982, and thereby qualify for the 
grautfather privileges of section 601(D) 
of t* e Gam-St Germain Act. Comments 
on tliis application must be received not 
later than March 22.1983. 

4. ClS. Bancorp. Portland. Oregon 
{consumer loan activities; Citrus 
Heights. Concord and Stockton. 
California): To engage through its 
existing indirect subsidiary. Bancorp 
Credit Services. Inc., in the making, 
acquiring, and servicing of loans and 
other extensions of credit, either secured 
or unsecured, for its own account or the 
account of others, including, but not 
limited to consumer loans, installment 
sales contracts and other forms of 
receivables: making investments and 
acting as insurance agent with regard to 
credit life and disability insurance, 
property and casualty insurance, solely 
in connection with extensions of credit 
bv Bancorp Credit Services. Inc. 

Bancorp is in conformance with the 
provisions of 55 225.4(a)(1). 225.4(a)(3). 
and 225.4(a)(9)(i) of Regulation Y. These 
activities will be conducted from offices 
located in Citrus Heights. Concord, and 
Stockton. California. The primary 
service areas to be served by the 
proposed offices will be surrounding 
segments of Citrus Heights, Concord and 
Stockton. California. Comments on this 
application must be received not later 
than March 23.1983. 

Board of Governors of the Federal Reserve 
System. February 24.1983. 

William W. Wiles. 

Secretary of the Board. 

IFF Doc. JO P.IM W-«. »*5 mm\ 

billing coot wie-eu* 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control 

Reintroduction of “Focal Points" 
Planning Session; Open Meeting 

On March 14,1983. the Division of 
Health Education, Center for Health 
Promotion and Education. Centers for 
Disease Control will convene an open 
meeting for a work group to provide 
recommendations for reinstituting 
publication of Focal Points on a 
subscription basis. The group will 
consider content, format, and marketing 


strategies appropriate to meeting its 
purpose and establishing it on a 
subscription basis. The meeting Is open 
to the public, limited only by space 
available. 

The meeting is scheduled to begin at 
9:00 ajn.. room B19, building 3, Centers 
for Disease Control. 1600 Clifton Road, 
NF... Atlanta. Georgia 30333. 

For further information, please 
contact: Andrea Lawrence, Division of 
Health Education. Center for Health 
Promotion and Education (1-108A), 
Centers for Disease Control 1600 CUfton 
Road. NE., Atlanta. Georgia 30333; 
Telephones: FTS: 235-3452. Commercial: 
404/329-3452. 

Dated: February 23.1963. 

William II. Foege. 

Director. Centers for Disease Control 

IFF Doc 85-5214 SW * 4 S •"»! 

BILLING COOC 4T80-1S-BI 


Office of Human Development 
Services 

President s Committee on Mental 
Retardation; Meeting 

program: Quarterly Full Committee 
Meeting. 

TIMES AND OATES: 

March 14,1983 from 9:00 a.m. t%5:00 

p.m.; 

March 15,1963 from 9:00 ajn. to 5:00 
p.m.; 

March 18.1963 from 9:00 a.m. to 3:00 
p.m. 

place: Sheraton Washington Hotel 2660 
W'oodley Road at Connecticut Ave. 
N.Wh Washington, D.C, March 14 and 
15: Kansas Room; March 16: Vermont 
Room. 

status: The meeting will be open to the 
ublic. An interpreter for the deaf will 
e provided if requested in advance. All 
locations are accessible to the disabled. 
MATTERS TO be considered: (1) Reports 
by Steering Committee and Executive 
Director. (Day 1) 

(2) Presentations by Developmental 
Disabilities Groups on Legislative and 
Critical Issues. (Day 1) 

(3) Sub-Committee Work Groups: 
Family snd Community Services. Full 
Citizenship. Prevention, and Systems 
Simplification and Coordination. (Day 1) 

(4) Reports of Sub-Committees. (Day 

2) 

(5) Research Directions and Issues. 
(Day 2) 

(6) Resolutions and 
Recommendations. (Day 3) 

(7) Discussion: Are we on the cutting 
edge of issues and problems? (Day 3) 
CONTACT PERSON FOR MORE 
information: Mr. M. Mark Snyderman. 


Special Assistant. R.O.B. *3. Room 4025. 
7th and D Streets, SW.. Washington. 
D.C 202C1: (202) 245-9563. 

Dated February 22.1983. 

Fred). krauM, 

Executive Director. 

|KK Doc FUmJ 3 - 1 -ft* IU ml 

BJLUNG COOC 4130-01-41 


National Institutes of Health 

Respiratory and Applied Physiology 
Study Section; Notice of 
Establishment 

Pursuant to the Federal Advisory 
Committee Act of October 6,1972, Pub. 

L 92-463, 86 Stat. 770-778, the National 
Institutes of Health announces the 
establishment of the Respiratory and 
Applied Physiology Study Section by the 
Secretary, Department of Health and 
Human Services. 

The Respiratory and Applied 
Physiology Study Section shall advise 
the Secretary, the Assistant Secretary 
for Health, and the Director. National 
Institutes of Health, regarding 
applications for grants-in-aid for 
research and research training awards 
and proposals relating to lung function 
in the normal and diseased states, 
exercise, muscle function, and 
environmental influences on the body. 

Authority for this committee shall 
terminate on August 31,1984. unless the 
Secretary. HHS, formally determines 
that continuance is in the public interest 

Dated: February 18.1963. 

) a mot B. Wynftaarden. 

Director Notional Institutes of Health. 

IFF Doc 83-521 • HUd 3 - 1 -B* l« «m| 

BILLING COOC 4140-01-44 


Public Health Service 

National Toxicology Program; 
Availability of Carcinogenesis Report 
on Bis (2-Chloro-l-Methylethyl) Ether 

The HHS* National Toxicology 
Program today announces the 
availability of a Technical Report on a 
carcinogenesis study of bis(2-chloro-l- 
methylethyl) ether (BCMEE). also known 
as bis(2-chloroisopropyl) ether (BCPK), a 
betahaloether that has been used 
extensively in paint and varnish 
removers, spotting agents, and cleaning 
solutions. BCMEE has also been used as 
an intermediate in the manufacture of 
dyes, resins, and pharmaceuticals and 
has been added to soap solutions to aid 
in textile cleaning. 

Bis(2-chloro-l-methy!ethyl) ether 
(containing about 30 per cent 2-chloro-l- 
methylethyl(2-ch!oropropyl) ether) was 
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administered in com oil by gavage to 
B6C3F, mice ( 0 , 100 . or 200 mg/kg) five 
times a week for 103 weeks. Under these 
conditions bis( 2 -chloro-l-rnethy!ethyl) 
ether was carcinogenic for B6C3F t mice 
causing increased incidences of 
alveolar/bronchiolar adenomas in males 
and females and hepatocellular 
carcinomas in males. In addition, the 
occurrence of a low incidence of 
squamous cell papillomas or carcinomas 
in the stomach or forestomach of 
females (a rare tumor in B6C3Ft mice) 
was probably associated with the 
administration of bis( 2 -chloro- 1 ~ 
methylethyl) ether. 

Copies of this report— Carcinogenesis 
Bioassay of Bis(2-chloro-l-methyl~elhyl) 
Ether (govage study) (T.R. 239)—are 
available without charge by writing to: 
NTP Public Information Office. M.D. B 2 - 
04, Box 12233. Research Triangle Park. 
NC 27709. Telephone: (919) 541-3991. 

FTS 629-3991. 

0.4 ted: February 23,1983. 

David P. Rail. 

Director. National Toxicology Program. 

>* Doc. U-WI K;U«J >-1-40. ad| 

SILUMQ COOt 4140-0 I'M 


National Toxicology Program; 
Availability of Carcinogenesis 
Report on Zearalenone 

The HHS* National Toxicology 
Program today announces the 
availability of a Technical Report on a 
c arcinogenesis study of zearalenone. a 
veterinary non-steroidal anabolic 
estrogenic compound and naturally- 
occurring mycotoxin which, under some 
climatic conditions, may contaminate 
barley, oats, wheat, and com. 

Zearalenone was given in the diets of 
F344/N rats ( 0 . 25. or 50 ppm) and of 
B0C3Fi mice ( 0 , 50, or 100 ppm) for 103 
weeks. Under these conditions, there 
was no evidence of carcinogenicity in 
male or female F344/N rats. For B 6 C 3 F, 
mice there was some evidence of 
carcinogenicity—increased incidences 
of pituitary gland adenomas in male and 
female mice, and increased incidences 
of hepatocellular adenomas in female 
mice. 

Copies of this re port— Carcinogenesis 
Bioassay of Zearalenone in F344/N Rats 
and B6C3F, Mice (Feed Study) (T.R. 
235}—are available without charge by 
writing to: NTT Public Information 
Office, M.D. B2-04. Box 12233, Research 
Triangle Park, NC 27709. Telephone: 

(919) 541-3991. FTS 629-3991. 


Dated: February 23.1983. 

David P. Rail. 

Director. National Toxicology Program . 
(V* Doe 09-&717 r\Ud M-U &41 «mj 

sjuma cooe 4 144 - 6 vm 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

IF-14839-AJ 

Alaska Native Claims Selection 

On November 14,1974, 
Kongnikilnomuit Yuita Corporationat. 
for the Native village of Bill Moore’a, 
filed selection application F-14839-A. as 
amended, under the provisions of 
section 12(a) of the Alaska Native 
Claims Settlement Act of December 18, 
1971 (43 U.S.C 1601.1611) (Supp. IV. 
1960), for the surface estate of certain 
lands in the vicinity of Bill Moore's, 
including lands within the Clarence 
Rhode National Wildlife Range (Public 
Land Order (PLO) 4584) 34 FR 1143, 

On December 2 , 198a Sec. 303(7) of 
Pub. L 96.487, the Alaska National 
Interest Lands Conservation Act. 
established the Yukon Delta National 
Wildlife Refuge consisting of the 
Clarence Rhode National Wildlife Range 
(PLO 4584) and additions thereto. 

Kongnikilnomuit Yuita Corpora tionat, 
in its November 14,1974 application, 
excluded several bodies of water. 
Because certain of those water bodies 
have been determined to be 
nonnavigable, they are considered to be 
public lands withdrawn under section 
11 (a)( 1 ) and available for selection by 
the village pursuant to section 12 (a) of 
the Alaska Native Claims Settlement 
Act. Section 12 (a) and 43 CFR 2651.4 (b) 
and (c) provide that a village 
corporation must, to the extent 
necessary to obtain its entitlement, 
select all available lands within the 
township or townships within which the 
village is located and that additional 
lands selected shall be compact and in 
whole sections. The regulations also 
provide that the area selected will not 
be considered to be reasonably compact 
if it excludes other lands available for 
selection within its exterior boundaries. 
For these reasons, the water bodies 
which were improperly excluded in the 
November 14,1974 application are 
considered selected by Kongnikilnomuit 
Yuita Corporationat. 

As to the lands described below, 
selection application F-14839-A. as 
amended, is properly filed and meets the 
requirements of the Alaska Native 
Claims Settlement Act and of the 
regulations issued pursuant thereto. 
These lands do not include any lawful 


entry perfected under or being 

maintained in compliance with laws 
leading to acquisition of title. 

In view of the foregoing, the surface 
estate of the following described lands, 
selected pursuant to section 12(a) of 
ANCSA. aggregating approximately 
64.063 acres, is considered proper for 
acquisition by Kongnikilnomuit Yuita 
Corporationat and is hereby approved 
for conveyance pursuant to section 14(a) 
of ANCSA: 

Lands Outside Public Land Order 4584 

(Clarence Rhode National Wildlife Range) 

Now known as the Yukon Delta National 
Wildlife Refuge. 

Seward Meridian, Alaska (Unsur\ eyed) 

T. 33 N., R. 74 W„ 

Secs. 4 to 9, inclusive. 

Containing approximately 3.821 acres. 

T. 33 N.. R. 75 W„ 

Secs. 1 to 4. inclusive; 

Sec. 5, excluding Native allotment F-18760 
Parcel B; 

Secs. 0 and 7; 

Sec. fl, excluding Native allotment F-18374 
Parcel C; 

Secs. 9 to 12, inclusive; 

Sec. 10, excluding Native allotment F-18761 
Parcel ft 
Sec. 17; 

Sec 18. excluding Native allotment P-18757 
Parcel B; 

Sec 19. excluding Native allotment F-18638 
Parcel C; 

See. 20, excluding Native allotments F- 
18636 Parcel C and F-16756 Parcel A; 
Secs. 21 and 28; 

Sec. 29. excluding Native allotment F-18761 
Parcel C; 

Secs. 30 and 31; 

Sec. 32, excluding Native allotment F-18372 
Parcels B and C; 

Sec. 33, excluding Native allotment F-18759 
Parcel D. 

Containing approximately 14.860 acres. 

T. 31 N.. R. 76 W.. 

Secs. 3. 4. and 5: 

Secs. 8 and 9. 

Containing approximately 3.200 acres. 

T. 32 Nm R. 76 W.. 

Secs. 3 to 6. inclusive; 

Sec 7, excluding Native allotment F-18284; 
Sec. 8, excluding Native allotment F-18754 
Parcel C; 

Sec. 9, 

Sec. 10, excluding Native allotment F-18344 
Parcel D; 

Sec. 15; 

Sec. 19. excluding Native allotment F-17095 
Parcel A; 

Sec. 17; 

Sec. 18. excluding Native allotment F- 
18284; 

Secs. 19 to 22. Inclusive; 

See. 27 to 34. inclusive. 

Containing approximately 14.806 acres. 

T. 33 N.. R. 76 W.. 

Sec. 1; 
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Sec. 2. excluding Native allotment F-18760 
Parcel A; 

Secs. 3 to ft. inclusive; 

Sec. 7. that portion outside PLO 4584; 

Sec. 8: 

Sec. 8. excluding Native allotment F-16732 
Parcel D: 

Secs. 10 to 16, inclusive; 

Sec. 17, excluding Native allotments P- 
18733 Parcel C and P-19140 Parcel B; 

Sec. 18, that portion outside PLO 4584. 
excluding Native allotments F-18286, P- 
18427, F-10689, and F-18733 Parcel C; 

Sec. 19, excluding Native allotments F- 
18286 and F-18689; 

Sec. 20, excluding Native allotment F-19140 
Parcel B; 

Secs. 21 to 36. inclusive. 

Containing approximately 21.801 acres. 

T. 32 N.. R. 77 W„ 

Secs. 1,12. and 13; 

Secs. 24. 25. and 36. 

Containing approximately 3.840 acres. 

T. 33 N- R. 77 W„ 

Sec. 1 . that portion outside PLO 4584, 
excluding Native allotment F-18283; 

Sec. 24. that portion outside PLO 4584. 

excluding Native allotment F-18735; 

Sec. 25, that portion outside PLO 4584. 
excluding Native allotment F-18758 
Parcel C 

Containing approximately 200 acres. 
Aggregating approximately 62,386 acres 
outside PLO 4584 

Lands Within Public Land Order 4584 

(Clarence Rhode National Wildlife Range) 
Now known as the Yukon Delta National 
Wildlife Refuge. 

Seward Meridian. Alaska (Unstirveyed) 

T. 33 N., R. 78 W„ 

Sec, 7, that portion within PLO 4584; 

Sec. 18, that portion within PLO 4584, 
excluding Native allotment P-17095 
Parcel B. 

Containing approximately 300 acres. 

T. 33 N., R. 77 W„ 

Secs. 1 and 13, those portions within PLO 
4584; 

See. 24. that portion within PLO 4584. 

exluding Native allotment F-18735; 

Sec. 25. that portion within PLO 4584. 
Containing approximately 1,375 acres. 
Aggregating approximately 1,675 acres 
within PLO 4584. 

Total aggregated acreage approximately 
64,063 acres. 

Excluded from the above-described 
lands herein approved for conveyance 
are the submerged lands, up to the 
ordinary high water mark, beneath all 
water bodies determined by the Bureau 
of Land Mangement to be navigable 
because they have been or could be 
used in connection with travel, trade 
and commerce, or are pending a tidal 
determination at the time of survey. 
Those water bodies are identified on the 
attached navigability maps, the original 
of which will be found in easement case 
file F-14839-ER, 


All other water bodies not depicted as 
navigable on the attached maps within 
the lands to be conveyed were 
reviewed. Based on existing evidence, 
they were determined to be 
nonnavigable. 

The lands excluded in the above 
description are not being approved for 
conveyance at this time and have been 
excluded for the following reason: Lands 
are under applications pending further 
adjudication. These exclusions do not 
constitute a rejection of the selection 
application, unless specifically so 
stated. 

The conveyance issued for the surface 
estate of the lands described above 
shall contain the following reservation 
to the United States: 

The subsurface estate therein, and all 
rights, privileges, immunities, and 
appurtenances, of whatsoever nature, 
accruing unto said estate pursuant to the 
Alaska Native Claims Settlement Act of 
December 18,1971 (43 U.S.C. 1601, 
1613(f)). 

There are no easements to be 
reserved to the United States pursuant 
to section 17(b) of the Alaska Native 
Claims Settlement Act. 

The grant of the above-described 
lands shall be subject to: 

1. Issuance of a patent after approval 
and filing by the Bureau of Land 
Management of the official plat of 
survey confirming the boundary 
description and acreage of the lands 
hereinabove granted; 

2. Valid existing rights therein, if any, 
including but not limited to those 
created by any lease (including a lease 
issued under section 6(g) of the Alaska 
Statehood Act of July 7.1958 (48 U.S.C 
Ch. 2, section 6(g))). contract permit, 
right-of-way. or easement, and the right 
of the lessee, contractee. permittee, or 
grantee to the complete enjoyment of all 
rights, privileges, and benefits thereby 
granted to him. Further, pursuant to 
section 17(b)(2) of the Alaska Native 
Claims Settlement Act of December 18, 
1971 (43 U.S.C. 1601,1616(b)(2)) 
(ANCSA), any valid existing right 
recognized by ANCSA shall continue to 
have whatever right of access as is now 
provided for under existing law; 

3. Requirements of section 22(g) of the 
Alaska Native Claims Settlement Act of 
December 18.1971 (43 U.S.C 1601, 
1621(g)), that (a) the above described 
lands which were, on December 18. 

1971, within the boundaries of the 
Clarence Rhode National Wildlife Range 
(PLO 4584), now known as the Yukon 
Delta National Wildlife Refuge (Pub. L 
96-487), remain subject to the laws and 
regulations governing use and 
development of such refuge, and that (b) 
the right of first refusal, if said land or 


any part thereof is ever sold by the 
above named corporation, is reserved to 
the United States; and 

4. Requirements of section 14(c) of the 
Alaska Native Claims Settlement Act of 
December 18.1971 (43 U.S.C 1601, 

1613(c) (Supp. IV. 1980)), that the grantee 
hereunder convey those portions, if any, 
of the lands hereinabove granted, as are 
prescribed in said section. 

Kongnikilnomuit Yuita Corporations! 
(for the village of Bill Moore's) is 
entitled to conveyance of 69,120 acres of 
land selected pursuant to section 12(a) 
of ANCSA. Together with the lands 
herein approved, the total acreage 
conveyed or approved for conveyance is 
approximately 64.063 acres. The 
remaining entitlement of approximately 
5.057 acres will be conveyed at a later 
date. 

Pursuant to section 14(0 of ANCSA 
and Departmental regulation 43 CFR 
2652.4, conveyance of the subsurface 
estate of the lands described above, 
excluding those lands which, on 
December 18,1971, were withdrawn by 
PLO 4584, and which are reserved 
thereby as a national wildlife refuge, 
shall be issued to Calista Corporation 
when the surface estate is conveyed to 
Kongnikilnomuit Yuita Corporationat 
(for the village of Bill Moore's) and shall 
be subject to the same conditions as the 
surface conveyance, except for those 
provisions under section 14(c) of 
ANCSA; also the right to explore, 
develop or remove mineral materials 
from the subsurface estate in lands 
within the boundaries of the Native 
Village shall be subject to the consent of 
Kongnikilnomuit Yuita Corporationat. 
This conveyance to Calista Corporation 
will include the subsurface estate of 
those lands outside of PLO 4584, which 
were withdrawn, subject to valid 
existing rights, as the Yukon Delta 
National Wildlife Refuge by Pub. L 96- 
487, on December 2,1980. Section 
12(a)(1) of ANCSA provides that when a 
village corporation selects the surface 
estate of lands within the National 
Wildlife Refuge System, the regional 
corporation may make selections of the 
subsurface estate, in an equal acreage, 
from other lands withdrawn by section 
11(a) within the region. The total amount 
of wildlife refuge system lands 
withdrawn prior to December 18,1971 
which have been approved for 
conveyance to Kongnikilnomuit Yuita 
Corporationat is approximately 1,675 
acres, which is less than the 69.120 acres 
permitted by section 12(a)(1) of ANCSA. 

In accordance with Departmental 
regulation 43 CFR 2650.7(d), notice of 
this decision is being published once in 
the Federal Register and once a week 
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for four (4) consecutive weeks, in The 
Tundra Drums. 

Any party claiming property interest 
in lands affected by this decision, an 
agency of the Federal government, or 
regional corporation may appeal the 
decision to the Interior Board of Land 
Appeals, Office of Hearings and 
Appeals, in accordance with the 
attached regulations in Title 43 Code of 
Federal Regulations (CFR), Part 4, 
Subpart E, as revised. However, 
pursuant to Pub. L 96-487, this decision 
constitutes the final administrative 
determination of the Bureau of Land 
Management concerning navigability of 
water bodies. 

If an appeal is taken the notice of 
appeal must be filed in the Bureau of 
Land Management, Alaska State Office. 
Division of ANCSA and State 
Conveyances (960), 701 C Street. Box 13, 
Anchorage, Alaska 99513. Do not send 
the appeal directly to the Interior Board 
of Land Appeals. The appeal and copies 
of pertinent case files will be sent to the 
Board from this office. A copy of the 
appeal must be served upon the 
Regional Solicitor. 701 C Street. Box 34. 
Anchorage. Alaska 99513. 

The time limits for filing an appeal 
are: 

1. Parties receiving service of this 
decision by personal service or certified 
muil. return receipt requested, shall 
have thirty days from receipt of this 
decision to file an appeal. 

2. Unknown parties, parties unable to 
be located after reasonable efforts have 
been expended to locate, parties who 
failed or refused to sign their return 
receipt and parties who received a copy 
of this decision by regular mail which is 
not certified, return receipt requested, 
shall have until April 1.1983 to file an 
appeal. 

Any party known or unknown who is 
adversely affected by this decision shall 
be deemed to have waived those rights 
which were adversely affected unless an 
appeal is timely filed with the Bureau of 
Land Management. Alaska State Office, 
Division of ANCSA snd State 
Conveyances. 

To avoid summary dismissal of the 
appeal, there must be strict compliance 
with the regulations governing such 
appeals. Further information on the 
manner of and requirements for filing an 
appeal may be obtained from the Bureau 
of Land Management, 701 C Street Box 
13, Anchorage, Alaska 99513. 

If an appeal is taken, the parties to be 
served with a copy of the notice of 
appeal are: 

Kongnikilnomuit Yuita Corporationat. 

Bill Moore’s Slough. Via Kotlik. 

Alaska 99620 


Calista Corporation, 516 Denali Street. 

Anchorage. Alaska 99501. 

Ruth Stockie, 

Acting Chief,Branch of ANCSA Adjudication. 

{TO Doc t3-43» FlUd MS «m| 

BILLING COOC 010-44-41 


Nevada; Classification Partially 
Vacated 

Correction 

In FR Doc. 83-3803 beginning on page 
6789. in the issue of Tuesday, February 
15.1963, second column, in the land 
description, the second line should read: 
"Sec. 8, NSSEK." 

SflJLIMO COOC 1505-01-41 


Minerals Management Service 

Outer Continental Shelf Mid-Atlantic; 
Proposed Oil and Gas Lease Sale No. 
76; Correction 

Notice is hereby given of corrections 
to the Proposed Notice of Sale appearing 
in the Federal Register of December 23, 
1982, at 47 FR 57408-57430. There has 
been no increase in the area of the 
proposed sale or in specific blocks over 
what was announced in a December 20, 
1982, letter to the Governors of the 
affected States. Listed on page 57417, 
under Official Protraction Diagram No. 
N) 18-8, Chincoteague, art* block 
numbers 28-41 and 213-217. These block 
numbers should be changed to 38-41 
and 212-217 respectively. Listed on page 
57421 under 13(a), Official Protraction 
Diagram No. NJ18-8, Chincoteague, are 
block numbers 86-85. These block 
numbers should be changed to 80-85. 
Also on page 57421. a block listing did 
not print properly: Under Official 
Protraction Diagram No. NJ 19-1. Block 
Canyon, the last block numbers should 
read 408-408. 

On page 57423, under Stipulation No. 

2, the first line should read, "to be 
included in ail leases resulting from this 
sale for the following blocks:"; the word 
"except' has been deleted. Listed on 
page 57426 under Stipulation No. 5. 
Official Protraction Diagram No. NJ 18- 
8, Chincoteague. are block numbers 213- 
217. These block numbers should be 
changed to 212-217. 

In the fourth paragraph on page 57429, 
under section 14, Infonnation to Lessees, 
is a listing of block numbers which were 
offered in Sale No. 59 and rcoffered In 
Sale No. RS-2, but were not leased. The 
following is an expanded listing 
reflecting block numbers which were 
previously offered. 


Man Movement 

N/1»S 

733 NWXSWX.SXSEX.NEXSEX 

734 W*SWX 
733 SWX 

777 NXNEX 

778 NW*.W*NE*.SH*NB* 

779 SWXNWX. NXSWK. SEXNEX. NXSEX. 
SENSES 

781 SEX. EXSWX. SWXSWX. SXNEK. 
SEXNWX 

021 SEXNWX, NEXSWX, SEXNEX, NXSEX 

822 NBX8WX, SEXNWX. NEK, NXSEX 

823 SXNWX, NEXNWX. NXSWX. NEK, 
SWXSEX 

824 SEX. SWX. SXNEX. SXNWX 
885 NWXNEX, SEXNEX. NBX8EX 

860 WXNWX, SEXNWX, SWX. WXSEX 
867 SEXNWX. NEXSWX. SXNEX.NXSF.X 

908 NW* 

909 EXNEX 

910 WXNWX. NEXNWX. NEIL SEX, 
SEXSWX 

911 SX, SXNWX. NWKNWX.SXNEX. 
NRJtNBX 

954 NWXSWX. NEXNWX. NXNEX. 
SEXNEX 

990 SWXNWX. NXSWX 

993 NEXSEX 

994 SWX. WXSEX 

NJ IBS 

22 EXNEX 

23 SXNWX. NWXNWX. NXSWX. WXSEX 
26 NXNEX, SEXNEX 

28 SEXSEX. 

108 SWXNEK.NWXSEX 

113 SEXSEX 

114 SWXSWX 
157 NEXNE X 

453 SEX 

454 SXNWX 

496 NEXSEX 

497 NWX, NWXNEX. NWXSWX 
548 SXSWX. NEXSWX 

627 NUNWH 
800 SWXSEX 
975 SWXSWX 

NJ IBS 

304 SEXSEX 

305 SWXSWX 

348 EXNEX. EXSEX 

NJlBS 
50 NXNEX 
90 SEXSWX 
133 EXNEX. NEXSEX 

Shallow Faults 

NJ IBS 

064 SEXNEX 

865 NWXNWX 

909 SXSEX 

910 SXNEX. WXNWX. NWXSEX 

911 NEXNE X. SXNEX. SWXSWX. EXSWK. 
NWXSEX 

952 NEXSEX 
954 NEXNEX 

995 SEXSEX 

NJ IBS 

197 NXSEX. SWXSEX 
330 NXSWX. SWXSWX 
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373 NEK.NEK 

846 N*IWkSW>UW)LNE*SW*. 
NWKSEfc 

Dated: February 25- 1983 

Robert L. Rioux. 

Acting Director, Minerals Management 
Service. 

I KB Dm. 04aa KiWni \ 1-8* « 46 
BILLING COOt 4310-NR-te 


INTERSTATE COMMERCE 
COMMISSION 

(Ex Part# No. 3*7) 

Exemptions for Contract Tariffs 

agency: Interstate Commerce 
Commission. 

action: Notices of provisional 
exemptions. 

summary: Provisional exemptions are 
granted under 49 U.S.C. 105(15 from the 
notice requirements of 49 U.S.C. 

10713(e). and the below-listed contract 
tariffs may become effective on one 
day’s notice. These exemptions may be 
revoked if protests are filed. 
dates: Protests are due within 154 days 
of publication in the Federal Register. 
ADDRESS: An original and 6 copies 
should be mailed to: Office of the 
Secretary, Interstate Commerce 
Commission, Washington. DC 20423. 

FOR FURTHER INFORMATION CONTACT: 
Douglas Galloway (202) 275-7278; or 
Tom Smerdon (202) 275-7277. 
SUPPLEMENTARY information: The 30- 
day notice requirement is not necessary 
in these instances to carry out the 
transportation policy of 49 LT.S.C 10101a 
or to protect shippers from abuse of 
market power, moreover, the transaction 
is of limited scope. Therefore, we find 
that the exemption requests meet the 
requirement of 49 U.S.C. 10505(a) and 
are granted subject to the Following 
conditions: 

These grants neither shall be constued 
to mean that the Commisson has 
approved the contracts for purposes of 
49 U.S.C. 10713(e) not that the 
Commission is deprived of jurisdiction 
to institute a proceeding on its own 
initiative or on complaint, to review 
these contracts and to determine their 
lawfulness. 


Sub- 

No 

Nome of Radroad, contact No 
•rv* ipaokci 

Jl 

Deeded 

date 

817 

Souffwm Pacdkc TraniponaDcn 
Co. CC-5P-C-00/5 (PKro- 
team oofcat —. ..- 

1 

2-23-62 

818 

Richard Ojtvw Trualaa lor 
Property of Chicago. M**au 
1 m 9l, Patd and Pactec 
Rafroad Co. fCCMAW-C- 
OM8. <IXM<*) 

1 

i 2 23-83 


Sub- 

No 

and tcteofto 

Rovww 

Board* 

Oaadad 

date 

820 

Oanvte and Rio Grande Waat 
am Ratroad Ccl. XX- 
URGW-C-0OT7-B. (Cbmd 

- — 

2 

2-23-63 

821 

Oaaapaafca and ONo Radway 

Co. lCC-CO-G-0007, Sup 
ptemerrt 2. (IPG)) 

t 

2-23-83 

82? 

Souvwm Pacific Tranaportaton 
Co CG-SP-C-0404. (MW* 
nob--— 

2 

2-23 83 

624 

Richard Ogfete Truatea lor 
Property of Chicago. Mawa* 
lute St Paul and Pacific Rad 
road CO . ICC-MHW-C-0326. 




(Bdunmoua co*0 —— 

1 

2-23 83 

825 

Bafcrmra and Oho Rateoatf 

, Co. XX-eO-G-OlOA (Mart) 


2-23-83 


'RavteM Board No 1 M w Ox P«Nr, OwkN, and 
Rytar Ra«a» Board No 2. Mano** Cartoon. W*amo. 
and Ewng 


This action will not significantly affect 
the quality of the human environment or 
conservation of energy resources. 

(49 U.S.C. 10505) 

Agatha L. Mergenovidi, 

Secretary . 

|KK One lO-ftina Filed 3-1-8X «sn) 

SILLING COOC 703S-41-N 


(No. MC-F-151211 

Motor Carriers; Greentree 
Transportation Company—Purchase 
Exemption— MidAmerican Freight, Inc^ 
Decision 

agency: Interstate Commerce 
Commission. 

action: Notice of proposed exemption. 

summary: Pursuant to 49 U.S.C. 

11343(e). and the Commission's 
regulations in Ex Parte No. 400 (Sub-No. 
1), Procedures—Handling Exemptions 
Filed by Motor Carriers. 387 LC.C. 113 
(1982). Greentree Transportation 
Company (Greentree) (No. MC-15899B). 
L B. Foster Company (Foster) lof which 
Greentree is a wholly owned 
subsidiary), and Midamerican Freight. 
Inc (Midamerican) (No. MC-160960). 
seek an exemption from the requirement 
under section 11343 of prior regulatory 
approval for the purchase by Greentree 
of the operating rights of Midamerican. 

Note.—A temporary authority (TA) 
application has been filed. 

DATES: Comments must be received 
within 30 days after the date of 
publication in the Federal Register. 
ADDRESSES: Send comments to: 

(1) Motor Section, Room 2379. Interstate 
Commerce Commission. Washington. 
DC 20423 

and 

(2) Petitioner s representative. Anthony 
E- Young. Lid.. 29 South LaSalle 
Street. Suite 350. Chicago. 1L 60803 
Comments should refer to No. MC-F- 

15121. 


FOR FURTHER INFORMATION CONTACT: 

Joyce Lannon. (202) 275-7992. 

SUPPLEMENTARY INFORMATION: 

Please refer to the petition for 
exemption, which may be obtained free 
of charge by contacting petitioner’s 
representative. In the alternative, the 
petition for exemption may be inspected 
at the offices of the Interstate Commerce 
Commission during usual business 
hours. 

Decided: February 23,1983. 

By the Commission, Heber P. Hardy. 
Director. Office of Proceedings 
Agatha L Margenovich. 

Secretary. 

JFK Doc 63-4231 KlmJ 3-3-63. MS «m| 

BILLING COOC 7034-0 V-N 


(No. MC-F-15127; OP4F-1041 

Motor Carriers; Roadway Express. 
Ltd.—Purchase Exemption—Harkema 
Express Lines, Limited 

agency: Interstate Commerce 
Commission. 

action: Notice of proposed exemption. 

summary: Pursuant to 49 U.S.C. 

11343(e), and the Commission’s 
regulations in Ex Parte No. 400 (Sub-No. 
1). Procedures For Handling Exemptions 
Filed by Motor Carriers . 367 LCC. 113 
(1982), Roadway Express. Ltd. 
(Roadway), which holds no authority, 
and Harkema Express Lines. Limited 
(Harkema) (MC-140611) seek an 
exemption from the requirement of prior 
regulatory approval for the purchase by 
Roadway of all of Harkema’s operating 
rights. Roadway Services, Inc., a non- 
carrier holding company, which controls 
Roadway Express, Ltd. and also controls 
Roadway Express, Inc. (MC-2202). seeks 
authority to acquire control of said 
rights through the transaction. An 
application to temporarily manage 
1 larkema has been filed. 
date: Comments must be received 
within 30 days after the date of 
publication in the Federal Register. 
addresses: Send comments to: 

(1) Motor Section. Room 2139, Interstate 
Commerce Commission, Washington. 
DC 20423 

(2) Petitioner’s representative. William 
O. Turney. Suite 1010. 7101 Wisconsin 
Avenue. Washington, DC 20814 
Comments should refer to No. MC-F- 

15127. 

FOR FURTHER INFORMATION CONTACT*. 

Warren C. Wood. (202) 275-7977. 

SUPPLEMENTARY INFORMATION: 

Please refer to the petition for 
exemption, which may be obtained free 
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of charge by contacting petitioner’s 
representatives. In the alternative, the 
petition for exemption may be inspected 
at the offices of the Interstate Commerce 
Commission during usual business 
hours. 

Decided: February 24,1983. 

By the Commission, Heber P. Hardy, 
Director. Office of Proceedings. 

Agatha L. Margenovich, 

Secretary 

|FK Doc. 0-4332 KfaJ S-t-Cfc *45 »»| 

SILLING COOC 7WS-0t*U 


Motor Carriers; Permanent Authority 
Decisions; Decision-Notice 

In the matter of Motor Common and 
Contract Carriers of Property (except 
fitness-only): Motor Common Carriers of 
Passengers (public interest); Freight 
Forwarders: Water Carriers; Household 
Goods Brokers. 

The following applications for motor 
common or contract carriers of property, 
water carriage, freight forwarders, and 
household goods brokers are governed 
by Subpart A of Part 1180 of the 
Commission's General Rules of Practice. 
See 49 CFR Part 1180. Subpart A. 
published in the Federal Register on 
November 1,1982. at 47 FR 49583. which 
redesignated in the regulations at 49 
CFR 1100.251. published in the Federal 
Register December 31.1980. For 
compliance procedures, see 49 CFR 
1160.19. Persons wishing to oppose on 
application must follow the rules under 
49 CFR Part 1160, Subpart B. 

The following applications for motor 
common carriage of passengers, filed on 
or after November 19,1982. are 
governed by Subpart D of 49 CFR Part 
1160, published in the Federal Register 
on November 24,1982 at 47 FR 53271. 

For compliance procedures, see 49 CFR 
1160.86. Carriers operating pursuant to 
an intrastate certificate also must 
comply with 49 IJ.S.C. 10922(c)(2)(E). 
Persons wishing to oppose an 
application must follow the rules under 
49 CFR Part 1160, Subpart E. In addition 
to Fitness grounds, these applications 
may be opposed on the grounds that the 
transportation to be authorized is not 
consistent with the public interest. 

Applicant’s representative Is required 
to mail a copy of an application, 
including all supporting evidence, within 
three days of a request and upon 
payment to applicant's representative of 
$ 10 . 00 . 

Amendments to the request for 
authority are not allowed. Some of the 
applications may have been modified 
prior to publication to conform to the 
Commission's policy of simplifying 
grants of operating authority. 


Findings 

With the exception of those 
applications involving duly noted 
problems (e.g., unresolved common 
control, fitness, water carrier dual 
operations, or jurisdictional questions) 
we find, preliminarily, that each 
applicant has demonstrated that it is fit. 
willing, and able to perform the service 
proposed, and to conform to the 
requirements of Title 49, Subtitle IV, 
United States Code, and the 
Commission's regulations. 

We make an additional preliminary 
finding with respect to each of the 
following types of applications as 
indicated: common carrier of property— 
that the service proposed will serve a 
useful public purpose, responsive to a 
public demand or need; water common 
carrier—that the transportation to be 
provided under the certificate is or will 
be required by the public convenience 
and necessity: water contract carrier, 
motor contract carrier of property, 
freight forwarder, and household goods 
broker—that the transportation will be 
consistent with the public interest and 
the transportation policy of section 
10101 of chapter 101 of Title 49 of the 
United States Code. 

These presumptions shall not be 
deemed to exist where the application is 
opposed. Except where noted, this 
decision is neither a major Federal 
action significantly affecting the quality 
of the human environment nor a major 
regulatory action under the Energy 
Policy and Conservation Act of 1975. 

In the absence of legally sufficient 
opposition in the form of verified 
statements filed on or before 45 days 
from date of publication, (or, if the 
application later becomes unopposed) 
appropriate authorizing documents will 
be issued to applicants with regulated 
operations (except those with duly 
noted problems) and will remain in full 
effect only as long as the applicant 
maintains appropriate compliance. The 
unopposed applications involving new 
entrants will be subject to the issuance 
of an effective notice setting forth the 
compliance requirements which must be 
satisfied before the authority will be 
issued. Once this compliance is met. the 
authority will be issued. 

Within 60 days after publication an 
applicant may file a verified statement 
in rebuttal to any statement in 
opposition. 

To the extent that any of the authority 
granted may duplicate an applicant's 
other authority, the duplication shall be 
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construed as conferring only a single 
operating right. 

Agatha L. MergenovirJi. 

Secretary: 

Nolo. —All applications are for authority to 
operate ae a major common carrier in 
Interstate or foreign commerce over Irregular 
routes, unless noted otherwise. Applications 
for motor contract carrier authority are those 
where service is for a named shipper “under 
contract." Applications filed under 49 U.S.C. 
10922(c)(2)(B) to operate in Intrastate 
commerce over regular routes as a motor 
common carrier of passengers are duly noted. 

Please direct status inquiries to Team 2, 
(202) 275-7030. 

Volume No. OP2-076 

Decidrd; February 23. 1983. 

By the Commission. Review Board No. 1. 
members Parker, Chandler, and Fortier. 

MC 5723 (Sub-12), filed January 5. 

1983. Applicant: VANGUARD 
INTERSTATE TOURS, INC., 1 Westerly 
Rd., Ossining. NY 10582. Representative: 
Jeremy Kahn. 1511 K St.. NW„ Suite 733 
Investment Bldg., Washington. DC 
20005, 202-783-3525. Over regular 
routes, transporting passenger (1) 
between North Salem and New York. 
NY: from North Salem over NY Hwy 121 
to Cross River, then over NY Hwy 35 to 
junction NY Hwy 124, near South Salem, 
then over NY Hwy 124 to Pound Ridge, 
then over NY Hwy 172 to Bedford 
Village, then over NY Hwy 22 to 
junction Interstate Hwy 684. then over 
Interstate Hwy 684 to junction Interstate 
Hwy 287, then over Interstate Hwy 287 
to junction Interstate Hwy B7. then over 
Interstate Hwy 87 to the exit at 138th St. 
in New York, NY, then west on 138th St 
over the Madison Ave Bridge to 5th Ave. 
then south on 5th Ave to Intersection 
with Broadway at 23rd St. then south on 
Broadway to Battery Park, then over 
Greenwich St to Intersection Trinity 
Place, then over Trinity Place to 
intersection with Church St. to 
intersection Sixth Ave, then over Sixth 
Ave to intersection 23rd St. then over 
23rd St to intersection Madison Ave. 
then over Madison Ave to 138th St. and 
return to North Salem over the same 
route beginning at Interstate Hwy 87. (2) 
between Croton Falls. NY and junction 
NY Hwy 22 and Interstate Hwy 684: 
from Croton Falls over NY Hwy 22 to 
Purdya, NY. then over NY Hwy 110 to 
junction US Hwy 202, then over US Hwy 
202 to Somers, then over NY Hwy 100 to 
junction NY Hwy 138. then over NY 
Hwy 138 to Golden's Bridge, then over 
NY Hwy 22 to junction NY Hwy 35. then 
over NY Hwy 35 to junction NY Hwy 
117, then over NY Hwy 117 to junction 
NY Hwy 120, then over NY Hwy 120 to 
Chappaqua. then over NY Hwy 120 to 
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junction NY Hwy 22. then over NY Hwy 
22 to junction Interstate Hwy 684. and 
return over the same route. (3) between 
Cross River and Bedford Village. NY. 
over NY Hwy 121, and (4) serving all 
intermediate points on routes (1) through 
(3) above. 

Note.—Applicant seeks to provide regular- 
route service only to interstate or foreign 

commerce. 

MC107012 (Sob-782), filed January 31. 
1983. Applicant NORTH AMERICAN 
VAN LINES. INC 5001 US. Hwy 30 
West. P.O Box 968. Fort Wayne. IN 
46801. Representative: David D. Bishop 
(same address as applicant!. 219-429- 
2110. Transporting household goods. 
between points in the U.S.. under 
continuing contract(s) with Standard Oil 
of Indiana, of Chicago. IL. 

MC 146993 (Scxb-41. filed January 31, 
1983. Applicant: VAUGHAN CARTAGE 
COMPANY. INC. 116 Cooley Industrial 
Park, La Grange. GA 30241. 
Representative: W. K. Tomlinson. 1601 
13th SL. Suite R Columbus. GA 31901. 
404-322-8404. Transporting carpet 
carpet tile and carpet roll goods* 
between points in Troup County. GA. on 
the one hand. and. on the other, ports of 
entry on the international boundary line 
between the United States and Canada, 
under continuing contnictfsj with 
Interface Flooring Systems, tnc.. of 
LaCrange. GA. and its wholly owned 
subsiduary Interface Flooring System. 
(Canada). Inc. of Oniaria Canada. 

MC 154173 (Sub-Ik filed January 10. 
1983. Applicant: ARNIE M. ARNIO. 3302 
Ivy. Rapid City. SD 57701. 
Representative: J. Maurice Andren. 1734 
Sheridan Lake Rd. Rapid City. SO 57701. 
605-343—4036. Transporting (1) as a 
Common Carrier, contractors materials, 
between points in SO and WY. on the 
one hand. and. on the other, points in IA. 
MN. and ND; and (2) a Contract Carrier, 
general commodities (except classes A 
and B explosives and household goods), 
between points in the UiL. under 
continuing cootract(s) with (a) Hills 
Materials Company, of Rapid City, SD. 
and (b) i febbard Milling Company, of 
Mankato, MN. 

MC 156903 (Sub-1), filed February 3. 
1983. Applicant: ROBERT AND GLORIA 
ROBERTS. dka. SIERRA 
CORRUGATED. 157 Clover Lane. 
Medford. OR 97501. Representative: I. 
Jaeger. 269 Sharp Circle. Suite 4. 
Roseville. CA 95678,918-786-8618. 
Transporting (1) food and related 
products. (2) plumbing supplies ami 
related products. (3) chemicals and 
related products (4) pulp, paper, and 
related products (5) printed matter. (8) 
foam and plastics. (7) metal products, 

(8) forest products, and (fl) lumber and 


woodprodiicts.between points in CA. 

OR. WA, NV. AZ. ID. UT. MT. WY. CO, 
NE MN. IA. IU IN. OH. and PA 
MC 180583. filed January 24. 1983. 
Applicant CHUCK COX TRUCKING. 
P.O. Box 132. Wells. NV 89835. 
Repre sen tative: Charles L Cox. 6421 S. 
1140 W.. Midvale. ITT 84107. 801-262- 
9255. Transporting ores* minerals and 
mill products, day. concrete, glass or 
stone products, equipment and budding 
materials, chemicals and related 
products, metal products and 
machinery , between those points in the 
U S. in and west of AR. LA. OK. MO. 

KS, NE. SD. and ND (except AK and HIJ. 

MC 164063. filed January 24.1963. 
Applicant ARNESON WHOLESALERS. 
INC. TOO East Broadway. Vtroqua. Wl 
54465. Representative: Michael). 
Wynguard. 150 East Gilman St, 

Madison. Wl 53703. 606-256-7444. 
Transporting general commodities 
(except classes A and B explosives, 
household goods, and commodities in 
bulk), between points in WL on the one 
hand. and. on the other, points in the 
U.S. (except AK and HI). 

MC 165962. filed January 28.1983. 
Applicant: RCJ ASSOCIATES, INC, P.O. 
Box 7402, Baltimore. MD 21227. 
Representative: A. Charles Tell. 100 E. 
Broad St.. Columbus. OH 43215, 014- 
228-1541. Transporting general 
commodities (except classes A and B 
explosives, household goods, and 
commodities In bulk), between 
Baltimore. MD. on the one hand. an<L on 
the other, points in the UJk (except AK 
and HI). 

For the following, please direct status 
calls to Team 3 at 202-275-5223. 

Volume No OP3-6S 

Decided February 34.19831 
By the Commission. Review Bonrd No. 2, 
Members Cariefun. Wilhans, and Ewing. 

W-414 (Sub-12). filed February 3.1983. 
Applicant: THE OHIO RIVER 
COMPANY, a Corporation. 1400 500 
Building, Cincinnati, OH 45202. 
Representative: Richard A Zellner, 800 
National City E. 6th Building. Cleveland. 
OH 44114. (216) 621-0150. As a contract 
carrier, by water, transporting iron and 
steel articles and scrap, by non-self- 
propelled vessels with the use of 
separate towing vessels, and by towing 
vessels in the performance of towage, 
between ports and points along the 
Illinois Waterway. Mississippi River. 
Ohio River. Missouri River. Tennessee 
River. Cumberland River, Arkansas- 
Verdigris Waterway, Gulf Intracoastal 
Waterway from St. Marks, Florida to 
Brownsville, Texas, and all tributaries 
and connecting ship channels. 


MC 2835 (Sub-47), filed February 4, 
1983. Applicant: ADIRONDACK 
TRANSIT LINES. INC. P JO. Box 1756, 
Kingston. NY 12401. Representative: 
Lawrence E. Lindem&n. 4660 Kenmore 
Ave.. Suite 1203. Alexandria. VA 22304, 
(703) 751-2441. Over regular routes, 
transporting passengers. (1) between 
New York. NY. and the port of entry on 
the International Boundary line between 
the U.S. and Canada near Rouses Point. 
NY. serving the off-route points of New 
Paltz. Kingston. Saugerties. Clifton Park. 
Saratoga, Glens Falls, Lake George, 
Warrensburg. Chestertown. Pottersville. 
Schroon Lake. Elizabethtown. Keesville, 
and Plattsburgh. NY: from New York 
over Interstate Hwy 495 to junction NJ 
Hwy 3. then over NJ Hwy 3 to junction 
NJ Hwy 17. then over NJ Hwy 17 to the 
NJ-NY State line, then over NY Hwy 17 
to junction Interstate Hwy 87. then over 
Interstate Hwy 87 to the port of entry on 
the International Boundary line between 
the US and Canada near Rouses Point; 
(2) between junction NJ Hwy 17 and the 
Garden State Parkway, and junction 
Interstate Hwy 87 and the Garden State 
Parkway, over the Garden State 
Parkway; (3) between junction Interstate 
Hwys 95 and 295. and junction Interstate 
Hwy 80 and NJ Hwy 17: From junction 
Interstate Hwys 95 and 295 over 
Interstate Hwy 95 to junction Interstate 
Hwy 80. then over Interstate Hwy 80 to 
junction NJ Hwy 17; ( 4 ) between 
junction NY Hwy 17 and Interstate Hwy 
87. and the port of entry on the 
International Boundary line between the 
U.S. and Canada near Rouses Point. NY: 
from junction NY Hwy 17 and Interstate 
Hwy 87 over NY Hwy 17 to junction NY 
Hwy 206. then over NY Hwy 208 to 
junction NY Hwy 32. then over NY Hwy 
32 to junction US Hwy 9W. then over 
US l iwy 9W to junction U.S. Hwy 9. 
then over U.S. Hwy 9 to the port of entry 
on the International Boundary line 
between the US and Canada near 
Rouses Point; (5) between junction NY 
I Iwy 17 and Interstate Hwy 287. and 
Freeport. NY, serving the off-route 
points of Nanuet. White Plains. New 
Rochelle. Queens Village. Mineola. 
Hempstead, and Freeport NY: from 
junction NY Hwy 17 and Interstate Hwy 
287 over Interstate Hwy 287 to junction 
Interstate Hwy 95w then over Interstate 
Hwy 95 to junction Interstate Hwy 295. 
then over Interstate Hwy 295 to junction 
NY Hwy 25. then over NY Hwy 25 to 
junction NY Hwy 25B, then over NY 
Hwy 25B to Mineola. then over 
unnumbered hwys and city streets to 
Freeport; (6) between junction NY Hwy 
32 and U.S. Hwy 9W. and Oneonta. NY: 
from junction NY Hwy 32 and US Hwy 
9W over NY Hwy 32 to junction NY 






Federal Register / Voi. 48. No. 42 / Wednesday. March 2, 1983 / Notices 


8887 


Hwy 23A. then over NY Hwy 23A to 
junction NY Hwy 296. then over NY 
Hwy 296 to function NY Hwy 23, then 
over NY Hwy 23 to Oneonta; (7) 
between junction NY Hwys 23 and 290. 
and junction NY Hwy 23 and U.S. Hwy 
9W, over NY Hwy 23; (8) between 
junction U.S. Hwy 9 and NY Hwy 9N. 
and function U.S. Hwy 9 and NY Hwy 
22: from junction U.S. Hwy 9 and NY 
Hwy 9N over NY Hwy 9N to junction 
NY Hwy 22, then over NY Hwy 22 to 
junction U.S. Hwy 9; (9) between 
junction U.S. Hwy 9 and NY Hwy 28, 
and Massena, NY: from junction U.S, 
Hwy 9 and NY Hwy 28 over NY Hwy 28 
to junction NY Hwy 30. then over NY 
Hwy 30 to junction NY Hwy 3. then over 
NY Hwy 3 to junction NY Hwy 192, then 
over NY Hwy 192 to junction NY Hwy 
30, then over NY Hwy 30 to junction NY 
Hwy 37, then over NY Hwy 37 to 
Massena: (10) between Rooseveltown, 
NY and the port of entry on the 
International Boundary line between the 
U.S. and Canada near Rooseveltown, 
over unnamed bridge and unnumbered 
hwys; (11) between Westport. NY and 
junction NY Hwys 192 and 192A: From 
Westport over NY Hwy 9N to junction 
NY Hwy 73. then over NY Hwy 73 to 
junction NY Hwy 86. then over NY Hwy 
88 to junction NY Hwy 192A, then over 
NY Hwy 192A to junction NY Hwy 192; 
(12) between CloversvilJe, NY and 
Albany, NY: from Gloversville over NY 
Hwy 30A to junction NY Hwy 5, then 
over NY Hwy 5 to Albany; (13) between 
New York, NY, and junction Interstate 
Hwys 87 and 287, near Elmsford, NY: 
from New York over city streets to 
junction Interstate Hwy 87, then over 
Interstate Hwy 87 to junction Interstate 
Hwy 287; (14) between Keene. NY and 
Underwood. NY, over NY Hwy 73; (15) 
between Ohiovilie. NY and Lake 
Minnewaska. NY. over NY Hwy 299; (16) 
between Albany. NY and Syracuse, NY: 
from Albany over Interstate Hwy 90 to 
junction Interstate Hwy 600, then over 
Interstate Hwy G90 to Syracuse; (17) 
between junction Interstate Hwy 90 and 
NY Hwy 30, and Amsterdam. NY, over 
NY Hwy 30; (18) between junction 
Interstate Hwy 90 and NY Hwy 30A, 
and Fonda. NY. over NY Hwy 30A: (19) 
between junction Interstate Hwys 90 
and 790, and Utica. NY, over Interstate 
Hwy 790; (20) between junction 
Interstate Hwys 90 and 481, and 
Syracuse, NY: from junction Interstate 
Hwys 90 and 481 over Interstate Hwy 
481 to junction Interstate Hwy 690. then 
over Interstate Hwy 690 to Syracuse; 
and (21) between junction Interstate 
Hwys 90 and 61, and Syracuse, NY. over 
interstate Hwy 81; serving all 
intermediate points on the above routes. 


Note.—(1) Applicant seeks to provide 
regular-route service in inters!*!* or foreign 
commerce and In intrastate commerce under 
47 U.S.C. 10922(c)(2)(B) over the tame route; 

(2) Applicant intends to tack this authority 
with Its existing authority; and 

(3) Applicant presently holds in MC 2835 
Sub-45 existing interstate authority in routes 
(16) thru (21). 

MC 2934 (Sub-133), filed February 4. 
1983. Applicant: AFRO MAYFLOWER 
TRANSIT COMPANY. INC.. 9998 North 
Michigan Rd.. Carmel. IN 46032. 
Representative; W. G. Lowry (same 
address as applicant) (317) 875- 
1142.Transporting electronic equipment 
and components, between points in the 
U.S.. under continuing contract(s) with 
Texas Instruments, Inc., of Austin. TX. 

MC 31024 (Sub-43), filed February 4. 
1983. Applicant: NEPTUNE WORLD 
WIDE MOVING, INC. 55 Weyman Ave., 
New Rochelle, NY 10805. 

Representative: S. S. Eisen, 370 
Lexington Ave.. New York. NY 10017 
(212) 532-5100. Transporting household 
goods . between points in the U.S.. under 
continuing contract(s) with Merrill 
Lynch Relocation Management. Inc., of 
White Plains. NY. 

MC 41404 (Sub-167), filed February 4, 
1983. Applicant: ARGO-COLUER 
TRUCK LINES, CORPORATION. P O. 
Box 440, Martin, TN 38237. 
Representative: Mark Home (9ame 
address as applicant) (901) 587-9502. 
Transporting genera / commodities 
(except classes A and B explosives, 
household goods, and commodities in 
bulk), between points in AL, AR. FL, 

GA. IL, IN. IA. KY. LA. ML MO. MS. NC, 
OH. SC. TN. VA. and WL 

MC 87234 (Sub-79), filed February 3. 
1983. Applicant: UNITED VAN LINES, 
INC., One United Drive. Fenton. MO 
63026. Representative: B. W. LaTourette, 
Jr., 11 S. Meramec, Suite 1400. St. Louis, 
MO 63105 (314) 727-0777. Transporting 
general commodities (except classes A 
and B explosives and commodities in 
bulk), between points in the U.S.. under 
continuing contract(s) with Picker 
Internationa), of Highland Heights, OH. 

MC 138104 (Sub-112), filed February 4. 
1983. Applicant: MOORE 
TRANSPORTATION CO.. INC., 3509 N. 
Grove St.. Fort Worth. TX 76106. 
Representative: Bernard R English, 6270 
Firth Rd.. Fort Worth. TX 76118 (718) 
731-0431. Transporting (1) lumber and 
wood products, and (2) building and 
construction materials . between points 
in the U.S. (except AK and HI). * 

MC 141344 (Sub-5), filed February 3. 
1983. Applicant: ALLEN TRANSPORT 
CORPORATION, Routed Box 155C, 
Glen Allen. VA 23060. Representative: 
Paul D. Collins. 7761 LakeForest Dr., 


Richmond. VA 23235 (8(H) 745-0446. 
Transporting general commodities 
(except classes A and B explosives, 
household goods, and commodities in 
bulk), between points in the U.S. in and 
east of MN. IA. MO. OK. and TX. 

MC 145655 (Sub-9), filed February 2, 
1983. Applicant: TYSON FOODS. INC. 
2210 Oaklawn. Springdale, AR 72764. 
Representative; Jack R. Anderson, Suite 
305 Reunion Center, 9 East Fourth St., 
Tulsa. OK 74103 (918) 583-9000. 
Transporting general commodities 
(except classes A and B explosives, 
household goods, and commodities in 
bulk), between points in the U.S. (except 
AK and HI). 

MC 146454 (Sub-3), filed February 4. 
1983. Applicant: GUY DERRYBERRY. 
d.b.a. DERRYBERRY TRUCK 8 
IMPLEMENT CO., Route 3, Lexington, 
TN 38351. Representative: Elmer L 
Stewart Lexington. TN 38351 (901) 968- 
2066. Transporting form and industrial 
machinery, between points in AL. AR. 

IL. IA. KY. LA. MS. MO. TN. TX. and 
WL 

MC 158715 (Sub-3), filed February 4. 
1983. Applicant: WILLIAM F. BRAUN 
MILK HAULING. INC, 202 N. Second 
St., Heckler. IL 62248. Representative: 
Linda S. Braun, 320 Country Village 
Lane. Hecker. IL 62248 (618) 473-2917. 
Transporting food and related products. 
between points in the U.S. (except AK 
and Hi), under continuing contract(s) 
with Mid State Dairy, of St. Louis. MO. 

MC 160634 (Sub-3), filed February 4. 
1983. Applicant: DALLAS G tk G 
EXPRESS, INC. 14001 Goldmark, Suite 
242. Dallas, TX 75240. Representative: 
William Sheridan, P.O. Drawer 5049, 
Irving, TX 75062 (214) 255-6279. 
Transporting general commodities 
(except classes A and B explosives, 
household goods, and commodities in 
bulk), between points in TX. on the one 
hand, and. on the other, points in AR. 
CO, LA, NM. OK. and TX. 

MC 162314. filed February 3.1983. 
Applicant: SAUER 5 SONS 
TRANSPORT, LTD., General Delivery. 
Picture Butte. Alberta. Canada TOK 
1 VO. Representative: Daniel O. Hands. 
104 S. Michigan Ave., Suite 410, Chicago. 
IL 60603 (312) 641-1944. in foreign 
commerce only, transporting Food and 
related products, between ports of entry 
on the international boundary line 
between the United States and Canada, 
in ID. MT, MN. ND, and WA, on the one 
hand, and, on the other, points in the 
U.S. (except AK and HI). 

MC 164884, filed February 2.1983. 
Applicant: G.N.C. TRUCKING INC. 1490 
Lakeshore Drive. Menasha, Wl 54952. 
Representative: James A. Spiegel, Olde 
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Towne Office Park, 6333 Odana Rd., 
Madison, W1 53719 (608) 273-1003. 
Transporting paper and related 
products, between points in the U.S. 
(except AX and HI), under continuing 
contract(s) with Great Northern 
Corporation, of Appleton, WL 
MC 160035, filed February 2.1983. 
Applicant: COM-TECH TRANSFER. 

INC.. 21W160 Hill Ave. Glen Ellyn, IL 
60137. Representative: Joseph Winter. 29 
S. LaSalle St., Chicago. IL 60603 (312) 
263-2306. Transporting such 
commodities as are dealt in or used by 
manufacturers and distributors of 
agricultural supplies, forest products, 
and lumber and wood products, 
between points in IL, IN, KY. MI, OH, 
and WL 

For the following, please direct status 
calls to Team 4 at 202-275 7669. 

Volume No. OP4-105 

Decided: February 23.1983. 

By the Commission. Review Board No. 3, 
Members Joyce, Krock. and Dowell. 

MC 111856. (Sub-21), filed February 4. 
1963. Applicant: FRANK LAMBIE, INC. 
pier 79 River. New York. NY 10016. 
Representative*. John L Alfano, 550 
Mamaroneck Ave., Harrison. NY 10528 
(914) 635-4411. Transporting (1 ) paper 
and related products. Between points In 
Hampden County, MA, on the one hand, 
and. on the other New York. NY, under 
continuing contract(s) with Unweave. 
Inc., of Holyoke, MA. and (2) 

Automobile and truck parts, between 
points in Bergen County. NJ. on the one 
hand. and. on the other, points in CT, 
under continuing contract(s) with Ford ** 
Motor Company, of Dearborn, ML 

tUt Doc Bled J-t-413 MS »m| 

SILLING COOC 70J5-01-* 


Motor Carriers; Permanent Authority 
Decisions; Decision-Notice 

In the matter of Motor Common and 
Contract Carriers of Property (fitness- 
only); MotoFCommon Carriers of 
Passengers (fitness-only); Motor 
Contract Carriers of Passengers; 
Property Brokers (other than household 
goods). 

The following applications for motor 
common or contract carriage of property 
and for a broker of property (other than 
household goods) are governed by 
Subpart A of Part 1160 of the 
Commission's General Rules of Practice. 
See 49 CFR Part 1160, Subpart A. 
published in the Federal Register on 
November 1 , 1962, at 47 FR 49583. which 
redesignated the regulations at 49 CFR 
1100.251, published in the Federal 
Register on December 31.1980. For 


compliance procedures, see 49 CFR 
1160.19. Persons wishing to oppose an 
application must follow the rules under 
49 CFR Part 1180, Subpart B. 

The following applications for motor 
* common or contract carriage of 
passengers filed on or after November 
19,1962, are governed by Subpart D of 
the Commission's Rules of Practice. See 
49 CFR Part 1160, Subpart D, published 
in the Federal Register on November 24, 
1982. at 49 FR 53271. For compliance 
procedures, see 49 CFR 1160.86. Persons 
wishing to oppose an application must 
follow the rules under 49 CFR Part 1160, 
Subpart E. 

These applications may be protested 
only on the grounds that applicant is not 
fit. willing, and able to provide the 
transportation service or to comply with 
the appropriate statutes and 
Commission regulations. 

Applicant's representative is required 
to mail a copy of an application, 
including all supporting evidence, within 
three days of a request and upon 
payment to applicant's representative of 
$ 10 . 00 . 

Amendments to the request for 
authority are not allowed. Some of the 
applications may have been modified 
prior to publication to conform to the 
Commission's policy of simplifying 
grants of operating authority. 

Findings 

With the exception of those 
applications involving duly noted 
problems (e.g., unresolved common 
control, fitness, or jurisdictional 
questions) we find, preliminarily, that 
each applicant has demonstrated that it 
is fit, willing, and able to perform the 
service proposed, and to conform to the 
requirements of Title 49, Subtitle IV. 
United States Code, and the 
Commission's regulations. This 
presumption shall not be deemed to 
exist where the application is opposed. 
Except where noted, this decision is 
neither a major Federal action 
significantly affecting the quality of the 
human environment nor a major 
regulatory action under the Energy 
Policy and Conservation Act of 1975. 

In the absence of legally sufficient 
opposition in the form of verified 
statements filed on or before 45 days 
from date of publication, (or, if the 
application later becomes unopposed) 
appropriate authorizing documents will 
be issued to applicants with regulated 
operations (except those with duly 
noted problems) and will remain in full 
effect only as long as the applicant 
maintains appropriate compliance. The 
unopposed applications involving new 
entrants will be subject to the issuance 
of an effective notice setting forth the 


compliance requirements which must be 
satisfied before the authority will be 
issued. Once this compliance is met. the 
authority will be issued. 

Within 60 days after publication an 
applicant may file a verified statement 
in rebuttal to any statement in 
opposition. 

To the extent that any of the authority 
granted may duplicate an applicant's 
other authority, the duplication shall be 
construed as conferring only a single 
operating right. 

By the Commission. Review Board No. 2, 
Members Carleton, Williams, and Ewing. 
Agatha L Mergcnovich. 

Secretary . 

Not*.—-'All applications are for authority to 
operate as a motor common carrier in 
interstate or foreign commerce, over irregular 
routes unless noted otherwise. Applications 
for motor contract carrier authority are those 
where service is for a named shipper “under 
contract" 

Please direct status inquiries to Team 3 
at (202) 275—5223. 

Volume No. OP3S4 

Decided: February 24.1983. 

MC 36364 (Sub-18), filed February 3. 
1963. Applicant: MISSOURI. KANSAS & 
OKLAHOMA COACH LINES, INC., 
d.b.a. M. K. & O. LINES, 321 S. 

Cincinnati St., Tulsa. OK 74103. 
Representative: Robert W. Allen (same 
address as applicant), (918) 582-2261. 
Transporting passengers, in charter and 
special operations, between points in 
the U.S. (except HI). 

Note.—Applicaul seeks to provide 
privately-funded special and charter 
transportation. 

MC 136635 (Sub-134), filed February 1, 
1983. Applicant: CAROLINA WESTERN 
EXPRESS. INC., P.O. Box 3995, 

Gastonia, NC 28053. Representative: W. 
C. Sutton (same address as applicant). 
(800) 845-4551. As a broker of general 
commodities (except household goods), 
between points In the U S. (except AK 
and HI). 

MC 166044, filed February 2,1983. 
Applicant: H. H. HILLIARD. P.O. Box 
843. Luray, VA 22835. Representative: 
Harry Hilliard (same address as 
applicant), (703) 743-6750. Transporting 
food and other edible products and 
byproducts intended for human 
consumption (except alcoholic 
beverages and drugs), agricultural 
limestone and fertilizers . and other soil 
conditioners, by the owner of the motor 
vehicle in such vehicle, between points 
in the U.S. (except AK and HI). 

MC 186065. filed February 4.1983. 
Applicant: NATIONAL COMMERCIAL 
SERVICES CO.. INC.. 2400 Financial 
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Motor Carriers of Property 


Center. Des Moines. IA 50309. 
Representative: William L Fairbank 
(same address as applicant). (515) 282- 
3525. As a broker of genera/ 
commodities (except household goods), 
between points in the U.S. 

MC 166085. filed Februory 4.1983. 
Applicant: L J. LEASING CORP., P O. 
Box 228. Flourtown. PA 19031, 
Representative: Maxwell A. Howell. 
2554 Massachusetts Ave. NW„ 
Washington. DC 20008. (202) 483-8633. 
As a broker of genera! commodities 
(except household goods), between 
points in the U.S. 

MC 166195, filed February 8.1983. 
Applicant: CHARLES A. PAYNE, d.b.a. 
SOUTHERN CHARTER COMPANY,. 
1810 Decatur Hwy„ P.O. Box 552, 
Fultondale. AI. 35068. Representative: 
Charles A. Payne (same address as 
applicant), (205) 853-8959. Transporting 
passengers, in special and charter 
operations, between points in the U.S. 
(except AK and HI). 

Note.—Applicant seeks to provide 
privately funded charter and special 
transportation. 

For the following, please direct status 
calls to Team 5 at 202-275-7289. 

Volume No. OP5S2 

Decided: February 22.1983. 

MC 126198 (Sub-21(A)). filed February 
7.1983. Applicant: MICHAUD 
TRUCKING INCORPORATED, P.O. Box 
54. Iron Mountain, Ml 49801. 
Representative: John M. Nader. 1600 
Citizens Plaza. Louisville, KY 40202, 
502-589-5400. Transporting, (1) for or on 
behalf of the United States Government. 
general commodities (except used 
household goods, hazardous or secret 
materials, and sensitive weapons and 
munitions), between points in the U.S. 
(except AK and HI). (2) shipments 
weighing 100pounds or /ess if 
transported in a motor vehicle in which 
no one package exceeds 100 pounds, 
between points in the U.S. (except AK 
and HI), and (3) food and other edible 
products and byproducts intended for 
human consumption (except alcoholic 
beverages and drugs), agricultural 
limestone and fertilizers , and other soil 
conditioners by the owner of the motor 
vehicle in such vehicle, between points 
in the U.S. (except AK and HI). 

Note.—Applicant also seeks authority In 
MG-120188 Sub 21(B) published in this same 
issue. 

MC 155069, filed February 4,1983. 
Applicant. RIVER CITY TOURS. INC.. 
2853 Stephens Lane, El Dorado Hills. CA 
95630. Representative: Don H. Lee (same 
address os applicant). 916-933-0848. 
Transporting passengers in charter and 


special operations, between points in 
the U.S. (except HI). 

Note.—Applicant seeks to provide 
privately-funded charter and special 
transports tioa 

MC 166078, filed February 3.1983. 
Applicant: BEVIANO CHARTERED 
SERVICE. INC., 1103 N. Wood Ave., 
Linden. NJ 07036. Representative: Joseph 
Beviano (same address as applicant), 
201-468-2505. Transporting passengers 
in charter and special operations, 
beginning and ending at points in NJ. 
and extending to points in CT. DE. MA. 
MD. NY, PA. RI, VA and DC 
Nota.—Applicant seeks to provide 
privately-funded charier and speriu) 
transportation. 

{TO Doc. Filed JM-OX *45 «m| 

BilUWG COOC 7035-0 MS 


Motor Carrier Temporary Authority 
Application 

The following are notices of filing of 
applications for temporary authority 
under Section 10928 of the Interstate 
Commerce Act and in accordance with 
the provisions of 49 CFR 1131.3. These 
rules provide that an original and two 
(2) copies of protests to an application 
may be filed with the Regional Office 
named in the Federal Register 
publication no later than the 15th 
calendar day after the date the notice of 
the filing of the application is published 
in the Federal Register. One copy of the 
protest must be served on the applicant, 
or its authorized representative, if any, 
and the protestant must certify that such 
service has been made. The protest must 
identify the operating authority upon 
which it is predicated, specifying the 
"MC*' docket and “Sub” number and 
quoting the particular portion of 
authority upon which it relies. Also, the 
protestant shall specify the service it 
can and will provide and the amount 
and type of equipment it will make 
available for use in connection with the 
service contemplated by the TA 
application. The weight accorded a 
protest shall be governed by the 
completeness and pertinence of the 
protestant's information. 

Except as otherwise specifically 
noted, each applicant states that there 
will be no significant effect on the 
quality of the human environment 
resulting from approval of its 
application. 

A copy of the application is on file, 
and can be examined at the ICC 
Regional Office to which protests are to 
be transmitted. 

Note:—All applications seek authority to 
operate as a common carrier over irregular 
routes except as otherwise noted. 


Notice No. F-241 

The following applications were filed 
in Region 4: Send protests to: ICC. 
Complaint and Authority Branch. RO. 
Box 2980. Chicago, IL 60004. 

MC 15735 (Sub-4-56 TA). filed 
February 10,1983. Applicant: Allied Van 
Lines. Inc.. RO. Box 4403, Chicago. IL 
60680. Representative: Richard V. 

Merrill, 2120 S. 25th Avenue. Broadview. 
IL 60153. Contract irregular, household 
goods between points in the U.S. (except 
AK and HI) under a continuing contract 
with Aetna Life and Casualty and its 
subsidiaries of Hartford. Connecticut. 

MC 81779 (Sub-4-4 TA), filed 
February 14.1903. Applicant: PAUL 
JOHNSON, INC.. 340 West Adams 
Street Waterman. IL 60556 
Representative: E. Stephen Heisley, 1919 
Pennsylvania Avenue, NW., Suite 500, 
Washington, DC 20006. Metal products, 
machinery, chemicals and related 
products , lumber and related products, 
and food and related products, between 
points in WI. IL IN, IA, MI. OH. NJ, and 
Omaha, NE on the one hand, and, on the 
other, points in the United States 
(except AK and HI) for 270 days. An 
underlying ETA application seeks 120 
days authority. Supporting shippers: 
Carlson Fertilizer Company, P.O. Box 
137. Lee. IL 60530 Alexander Lumber 
Co., Inc., P.O. Box 283, Sbabbona. IL 
60550 Rossi Pizza Co., Inc.. 228 W. 
Lincoln Street. Waterman. II 60556 FDX. 
Foods, Inc.. P.O. Box 45. Rochelle, IL 
61068. 

MC 117322 (Sub-4-1 TA). filed, 
February 10.1983. Applicant: LESTER 
NOVOTNY, d.b.a. CHATFIELD 
TRUCKING. Route 2. Box 58, Chatfield, 
MN 55923. Representative: Andrew R. 
Clark. 1600 TCF Tower, Minneapolis. 

MN 55402. Contract irregular Fiberglass 
and plastic products between Fillmore 
and Olmstead Counties, MN. on the one 
hand and points in the U.S. (except AK 
and HI) on the other under a continuing 
contract with AFC, Inc. of Chatfield. 

MN. 

MC 139139 (Sub-4-lTA), filed 
February 14.1983. Applicant: LESTER 
GRAY. P.O. Box 372, Bemidji. MN 56601. 
Representative: Richard P. Anderson, 
P.O. Box 2581, Fargo. ND 58108. Lumber 
and wood products from the facilities of 
Par-Mark Fence Co. at or near Kelliher. 
MN to points in IA. Supporting shipper 
Par-Mark Fence Co., Kelliher. MN 56650. 

MC 142779 (Sub-4-3TA), filed 
February 14.1983. Applicant: WEIER 
TRUCKING h AIR FREIGHT. INC., 4948 
S. 2nd St.. Milwaukee, WI 53207. 
Representative: Roland W. Weier, 4948 
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S. 2nd St., Milwaukee. W1 53207. Metal, 
Wooden, Plastic products, Plumbers 
goods, Automotive parts. Health care 
products . materials and supplies. 
Electronic equipment and parts and 
Building materia If. between points in 
and east of ND. SD. NE. KS, OK. and 
TX. Supporting shipper(s): There arc 11 
statements in support attached to this 
application which may be examined at 
the I.C.C. Regional Office in Chicago. IL 

MC 151823 (Sub-4-ZTA), filed 
February 14.1903. Applicant: PETER C. 
POKORSKL d.b.a. PETE S TRUCKING. 
3533 South 10th Street, Manitowoc. W1 
54220. Representative: Michael S. Varda. 
121 South Pinckney Street, Madison. W1 
53703. Such commodities as are dealt in 
or used by manufacturers and 
distributors of malt beverages, between 
Memphis, TN. on the one hand. and. on 
the other, points in WI for 270 days. 
Supporting shippers: Baer’s Beverage, 

Inc., 754 Airport Road, Menasha. Wl 
54952; Choice Beer Sales, Inc.. 1211 East 
Richmond. Shawano. WI 54166; Bayside 
Distributing. Inc.. 491 West Front Street. 
Peshtigo, WI 54157; and Kay Beer 
Distributing, Inc.. 1850 Enterprise Drive. 
DcPere, WI 54115. 

MC 165992 (Sub-4-lTA), filed 
February 14.1963. Applicant: STEVEN 
M. SATTLEY. d.b.a. SATTLEY 
TRUCKING. 302 E. Second St.. Kell. IL. 
62853. Representative: same as 
applicant Coal and coal products, 
between points in IL. IN, KY. and MO. 

An ETA has been filed. Supporting 
shipper. Phoenix Coal Co.. 2340 River 
Rd.. Suite 102. Des Plaines. IL 60018. 

MC 166210 (Sub-4-lTA). filed 
February 10,1983. Applicant: 
EMERGENCY DELIVERY. INC.. 8908 S, 
Octavia Ave., Bridgeview. IL 60455. 
Representative: John T. O’Connell, 521 
S. LaCrange Rd., LaGrange. IL 60525. 
(312) 352-7220. Transporting general 
commodities between points in IL on the 
one hand. and. on the other, points in IN. 
Supporting shippers: Lovejoy 
Electronics. 5411 Walnut. Downers 
Grove. IL 60515. 

MC 166224 (Sub-4-lTA). filed 
February 14.1983. Applicant: THE 
DELONG CO., INC.. One Delco Drive. 
Clinton, WI 53525. Representative: 
Richard A. Westley, Attorney. 4506 
Regent Street Suite 100, P.O. Box 5086, 
Madison. WI 53705-0086, 608-238-3119. 
Coke, in bulk, from Joliet IL to the Rock 
River Generating Station at or near 
Beloit. Wl. An underlying ETA seeks 120 
day authority. Supporting shipper. 
Wisconsin Power h Light Company. 222 
West Washington Avenue. Madison. Wl 
53701. 

MC 39443 (Sub-4-lTA), filed February 
14.1983. Applicant: THOMPSON INC.. 


3904 Broadway. Quincy, IL 62301. 
Representative: Marshall D. Becker. 

Suite 610. 7171 Mercy Road. Omaha. NE 
68106. Coal from Marion County. MO to 
Randolph County. MO. Supporting 
shipper Downen Enterprises. P.O. Box 
620, Shawneetown. IL 62984. 

MC 135154 (Sub-4-6TA), filed 
February 18.1983. Applicant: BADGER 
LINES. INC.. 2460 South 5th Street. 
Milwaukee. Wl 54207. Representative: 
William P. Dineen, 710 North Plankinton 
Avenue, Milwaukee. Wl 53203. (414) 
273-7410. Contract ; Irregular. General 
commodities (except household goods, 
classes A & B explosives and 
commodities In bulk) between points in 
the U.S. in and east of MN. IA, NE, KS, 
OK and TX under a continuing contract 
with National Automotive & Rubber 
Marketing. Inc. of Huntington Woods. 

MI 46070. An underlying ETA seeks 120 
days authority. Supporting shipper 
National Automotive 6 Rubber 
Marketing, Inc., 13303 Hart, Huntington 
Woods. MI 46070. 

MC 156863 (Sub-4-ZTA), filed 
February 17.1983. Applicant: ROSE 
CARTAGE SERVICE, INC.. 17711 
Paxton Avenue, Lansing. IL 60438. 
Representative: Edward G. Finnegan. 
Ltd., 134 N. LaSalle Street. Suite 1016. 
Chicago. IL 60602. Steel and aluminum; 
raw materials used by steel mills in the 
manufacture of steel; steel mill by¬ 
products; and steel and aluminum 
products between points in IL, IN, MI. 
OH, and Wl. Applicant intends to utilize 
its existing equipment in providing 
service under the requested extension of 
its authority held under ICC Docket 
MC-15G863. There are four Supporting 
Shippers* Affidavits attached hereto 
which may be reviewed at the Interstate 
Commerce Commission Regional Office 
in Chicago. IL, as follows: Molten Steel 
Products, Inc.. 11426 South Perry 
Avenue, Chicago, IL 60628. Brian K. 
Lenard. Purchasing and Shipping 
Supervisor. (312) 284-3035; Holland Steel 
and Fabricating Corp.. 18707 Burnham 
Avenue. Lansing. IL 60438, David 
McRoberts. President, (312) 895-4300; 
William R. Heuer and Associates. 917 
West Sixth Street. Michigan City, IN 
46360. William R. Heuer. President. (219) 
874-3836; Dietrich Industries, Inc.. P.O. 
Box 748. Hammond, IN 46325. Mike 
Kosiara, Traffic Manager. (219) 932- 
1565. 

MC 157196 (Sub-4-lTA). filed 
February 14.1983. Applicant: DONALD 
M. BISCOE, d.b.a, BISCO TRUCKING. 
10473 80th Street South, Cottage Grove. 
MN 55016. Representative: James E. 
Ballenthin. 1016 Conwed Tower, 444 
Cedar Street, St. Paul, MN 55101. Dross 
and silicon, between the facilities of 


Spectro Alloys Corporation located at or 
near Rosemount. MN. on the one hand, 
and. on the other, points in IL, IN and 
WL Supporting shipper. Spectro Alloys 
Corporation. 13220 Doyle Path. 
Rosemount, MN 55068. 

MC 157458 (Sub-4-2 TA). filed 
February 14.1983. Applicant: 

CLARENCE KRESSIN. d.b.a. KRESSIN 
TRUCKING. Route 1; Box 116. Jim Falls. 
Wl 54748. Representative: Nancy J. 
Johnson. Attorney. 103 East Washington 
Street; Box 218. Crandon, WI 54520. 
Authority sought: (1) Honey from 
Waxahachie. TX, Lancaster, PA, 

Onsted Ml and Sioux City. 1A; (2) 
Molasses from the Newark. NJ and New 
Orleans. LA Commercial Zones; and (3) 
Com syrup from the Chicago. IL 
Commercial Zone and Cedar Rapids, IA 
to Stanley. WL Supporting shipper: 
Henkel Corporation. 4620 W. 77th St.. 
Minneapolis. MN 55435. 

MC 161512 (Sub-4-1 TA). filed 
February 16.1983. Applicant: 
GRAPEVINE EXPRESS. RR #1. Box 143, 
Granville. 61328. Representative: 

Edward P. Bocko. P.O. Box 498, Mineral 
Ridge. OH 44440, (216) 652-2789. Food 
and kindred products between 
Hoopeston and Princeville. IL, Hessmer, 
LA, Turkey, NC and MayviUe, WI on the 
one hand. and. on the other, points in 
the United States (except AK and HI). 
Supporting shipper Joan of Arc 
Company, Inc.. 2231 W. Altorfer. Peoria. 
IL 61615. 

MC 162810 (Sub-4-13 TA), filed 
February 17.1983. Applicant: JETM 
DISTRIBUTION SYSTEMS, INC., 8424 
West 47th Street. Lyons, IL 60534. 
Representative: Thomas M. O'Brien. 
Sullivan h Associates. Ltd., 180 North 
Michigan Avenue. Suite 1700. Chicago. 
IL 60601. Contract; irregular Such 
commodities as are dealt in by 
manufacturers and distributors of toys 
and electronic games, from Des Plaines, 
IL to points in the U.S. (except AK and 
HI), under continuing contract(a) with 
Playskool. Inc.—Division of Milton 
Bradley Co. of Chicago. IL Supporting 
shipper. Playskool, Inc., Division of 
Milton Bradley Co.. 4501 West Augusta 
Boulevard. Chicago, IL 60651. 

MC 166289 (Sub-4-1 TA). filed 
February 16.1983. Applicant: LEE 
HANSEN HAULING, 1707 4th Avenue 
SE.. Austin. MN 55912. Representative: 
Lee Hansen (same address as above). 
Contract irregular Crushed Rock, 
Washed Concrete Stone, Washed Sand. 
Between St. Ansger. IA. on the one 
hand, and, on the other, Freeborn 
County, MN, and Mower County, MN. 
Supporting shipper L R. Falk Co.. St. 
Ansger. I A. Box 189 50472. 
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MC 106290 (Sub-4-1 TA), Hied 
February 18,1983. Applicant: 
MARATHON CHEESE 
CORPORATION, P.O. Box 185, 
Marathon. W1 54448. Representative: 
Richard A. Westley, Attorney. 4506 
Regent Street Suite 100, P.O, Box 5086. 
Madison, W! 53705-0006. 608-238-3119. 
Paper and paper products from Brokavv. 
WI to points in MN, IA and IL. An 
underlying ETA seeks 120 days 
authority. Supporting shipper Wausau 
Paper Mill Company. Main Street. 
Brokaw, WI 54417. 

The following applications were filed 
in Region 5. Send protest to: Consumer 
Assistance Center, Interstate Commerce 
Commission, 411 West 7th Street Suite 
500, Fort Worth, TX 76102. 

MC 141385 (Sub-5-lTA), filed 
February 15,1983. Applicant: PENNER 
FEED 5 SUPPLY, INC., Inman Industrial 
Park. P.O. Box 470, Inman, KS 87546. 
Representative: Robert B. Pepper, 168 
Woodbridge Avenue. Highland Park. NJ. 
Contract irregular Food and related 
products between points in KS on the 
one hand. and. on the other, points in 
the US except AK and HI. Supporting 
shipper: Rustco Sales. Albuquerque. 

NM. 

MC 149088 (Sub-5-8TA), filed 
February 14.1983. Applicant: 
TRANSPORTATION. INC.. P.O. Box 
320, Ottawa, KS 86067. Representative: 
Jesse F. Davis, 3917 East Funston. 
Wichita, KS 67218. Aluminum sulphate 
in bulk (in pneumatic tanks or hoppers) 
between Bastrop, LA and Coffeyville, 
KS. Supporting shipper. Penn State 
Industries. Topeka, KS. 

MC 154458 (Sub-5-3TA), filed 
February 14.1983. Applicant: QUALITY 
DELIVERY. INC., 4900 Deramus, Kansas 
City, MO 64120. Representative: Alex M. 
Lewandowski, 1221 Baltimore, Ste. 600, 
Kansas City. MO 64105. General 
commodities (except Classes A and B 
explosives, household goods 
commodities in bulk and commodities 
which, because of size and weight 
require the use of special equipment). 
between points in MO, KS. OK. AR, IL 
IA and NE, Supporting shippers: B & E 
Product Sales, Grandview. MO: The 
Gillette Company, St. Paul. MN; Shaklee 
Carp.. San Francisco, CA; Willamette, 
Kansas City. MO. 

MC 156328 (Sub-5-7TA), filed 
February 14,1983. Applicant: U.S. 
TRANSPORTATION LTD., 334 NW 
Greenwood* Ankeny, LA 50021. 
Representative: James R. Snyder, (same 
as above). Food and related products. 
between points in the U.S. (except AK 
and HI). Supporting shipper Tone 
Brothers. Des Moines. IA. 


MC 161124 (Sub S-3TA), filed 
February 14.1983. Applicant: C. TILE 
TRANSPORTATION, INC, P.O. BOX 
2475. Ft Worth. TX 76113. 
Representative: Dean O'Leary (same 
address as above). Foodstuffs and 
related items used in the manufacture, 
distribution and sale thereof except 
commodities in bulk or in tank vehicles, 
between Baltimore, Baltimore City, 

I toward, Anne Arundel Counties, MD; 
Harris County. TX; Cook. Will Counties, 
IL and Huron County. MI. Supporting 
shipper Searle Food Resources Inc., 

Park Forest South. IL 

MC 166228 (Sub-5-lTA), filed 
February 14.1983. Applicant: 
STANNARDS INC. D.B.A.. 

STANNARDS MOVING & STORAGE, 
220 East Tenth Street, Coralville, IA 
52241. Representative: Deane E. 

Stannard (same address as above). Used 
household goods for the account of the 
U.S. Government incidental to the 
performance of a pack and-crate service 
on behalf of the Department of Defense. 

MC 114737 (Sub-5-3TA), filed 
February 17.1983. Applicant: O 5 A 
TEX-PACK EXPRESS, LNC.. 1313 
Avenue E, Lubbock, Texas 79401. 
Representative: Richard Hubbert. P.O. 
Box 10236, Lubbock. Texas 79408. 
Common, regular General commodities 
(except class A and B explosives, 
commodities in bulk, and household 
goods) between Santa Fe and Raton 
NM: from Santa Fe over Interstate Hwy 
25 to Raton and return over the same 
route serving all intermediate points. 
Restriction: Said operations are 
restricted to the transportation of 
packages or articles each weighing not 
more than 100 pounds. Supporting 
shipper Sterling Drug Inc., Dallas, 

Texas. 

Note.—Applicant intends to tack and 
interline. 

MC 146853 (Sub-5-16TA), filed 
February 18.1983. Applicant: 

HAWKEYE WOODSHAVINGS. INC., 
Route 1, Runnells, LA 50327. 
Representative: Richard D. Howe, 600 
Hubbell Building, Des Moines, IA 50309. 
Plastic products and such commodities 
as ore dealt in or used in the 
manufacture and distribution of plastic 
products , between Chicago. IL and 
Indianapolis and South Bend, IN. on the 
one hand. and. on the other, Polk 
County. LA. Supporting shipper Kemin 
Industries, Inc., Des Moines. LA. 

MC 148943 (5-4TA), filed February 17. 
1983. Applicant TEJAS OESTE TRUCK 
UNES INC, 143 Chelsea. El Paso. TX 
79905. Representative: Greg J. Evans, 143 
Chelsea. El Paso, TX 79905. Contract. 
Irregular, general commodities, freight 
of all kinds . including bulk commodities 


requiring special equipment . under 
continuing contract with Cygnus Corp. 
Between El Paso. TX and points in NM 
and AZ. Supporting shipper Cygnus 
Corp., El Paso. TX. 

MC 165466 (Sub-5-2TA). filed 
February 17.1983. Applicant: RICHARD 
GILBERT d.b.a. GILBERT ft SONS. 

Route 4. Box 528. Tecumseh, OK 74873. 
Representative: William P. Parker, P.O. 
Box 54657, Oklahoma City. OK 73154. 
Metal products and machinery, between 
the facilities of Worthing Croup, 
McGraw-Edison Co., at or near 
Shawnee. OK on the one hand, and. on 
the other, points in CA. LA. NY and TX. 
Supporting shipper Worthing Group, 
McGraw-Edison Co.. Shawnee. OK. 

MC 165466 (Sub-5-3TA), filed 
February 17.1983. Applicant: RICHARD 
GILBERT d.b.a. GILBERT ft SONS, 

Route 4, Box 528, Tecumseh, OK 74873 
Representative: William P. Parker. P.O. 
Box 54657, Oklahoma City, OK 73154. 
Metal brake parts, between the facilities 
of Kelsey Axle and Brake Division. 
Kelsey Hayes Company, at or near 
Seminole. OK on the one hand, and, on 
the other, points in CA and OR, 
Supporting shipper: Kelsey Axle and 
Brake Division, Kelsey Hayes Company, 
Seminole. OK. 

MC 165777 (Sub-5-2TA). filed 
February 18.1983. Applicant: ROGERS 
TRUCKING. INC., Star Route, Purdum. 
NE 69157. Representative: Bradford E. 
Kistler, P.O. Box 82028, Lincoln, NE 
68501. Meats, meat products, meat by¬ 
products, and articles distributed by 
meat packinghouses, from Darr and 
Norfolk, NE to points in AL AZ. AR. FL 
GA. KS, KY. LA, MS, NM. NY. NC. OH. 
OK, PA. SC. TN. TX, VA, and WV. 
Supporting shipper Dugdale of 
Nebraska, Inc., Cozad. NE. 

MC 166089 (Sub-5-lTA), filed 
February 17.1983. Applicant: MAGNUM 
HOTSHOT. 17921 Creek wood Lane. 
Choctaw. OK 73020. Representative: 
Randall D. Gaither, (same as applicant). 
Contract: Irregular. Machinery, Pumps, 
and related commodities, between 
Shawnee, OK. on the one hand, and. on 
the other, points in the U.S.. except AK 
and HI. Supporting shipper Dresser 
Industries. Westech Division of Pacific 
Pumps, Shawnee. OK. 

MC 166120 (Sub-5-2TA). filed 
February 18.1983. Applicant; COMPASS 
CARRIERS. INC., 1517 East Aurora, Des 
Moines. IA 50313. Representative: 
Bradford E. Kistler, P.O. Box 82028. 
Lincoln. NE 68501. Contract; Irregular. 
General commodities (except Classes A 
and B explosives, household goods, and 
commodities In bulk), between the Des 
Moines. IA commercial zone, on the one 
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hand, and. on the other, points in MO, 
KS, NE* SD. MN. IL. TX. and WL 
Supporting shipper: Load Locators Ltd.. 
Dcs Moines, LA. 

MC 166321 (Sub-5-lTA). filed 
February 18,1983. Applicant SIERRA 
STAGE COACHES. INC. Post Office 
Box 1016, Saabrook. TX 77586. 
Representative: Thomas F. Sedberry. 

Post Office Box 2023, (78768). Austin. TX 
78701. Privately-funded motor common 
carrier of passengers special 
transportation: Passengers, in charter 
and special operations, between points 
in Harris and Galveston Counties, on 
the one hand, and on the other, points in 
the U.S. (excluding AX and HI). 
Supporting shippers: Pier House. Inc.. 
Lakewood Yacht Chib. Dear Lake 
Chamber of Commerce (Bay Area 
Chamber of Commerce, Sea brook. TX; 
Four Seasons, Galveston, TX. 

MC 166327 (Sub-5-lTA). filed 
February 18* 1983. Applicant: KANSAS 
SATELLITE SYS1EMS. INCL Box 52. 
F.skridge. KS 66423. Representative: 
Clyde N. Christey. 1010 Tyler. Suite 110- 
L Topeka. KS 66612 Contract Irregular. 
Television satellite antenna supplies, 
components and parts thereof and 
materials and supplies used in the 
manufacture, installation, sale and 
distribution thereof. Between points in 
Johnson County, KS. on the one hand, 
and on the other, points in the U.S. 
(except AK 6 HI). Supporting shipper. 
Mark IV R & D, Hawke ye Satellite Div. 
of Mark Twain Marine Industries. 
Stanley. KS. 

MC 166331 (Sub-5-lTA). filed 
February 18,1983. Applicant D & S 
TRUCK LINES. INC. Box 24a Thayer. 
KS 6677a Representative: Clyde N. 
Christey, 1010 Tyler. Suite 110-L. 
Topeka, KS 66612 Contract Irregular. 
Fertilizers , From the facilities of N-Ren 
near Pryor. OK, the facilities of Phillips 
Petroleum Co. and Cominco American. 
Beatrice, NE. Farmland Industries near 
Lawrence, KS, W.R. Grace h Co. near 
Wichita, KS. the pipeline terminal 
located near Conway, KS* the barge 
facilities at Port of Catoosa, OK. the 
facilities of Atlas Fertilizer Co. near 
Joplin. MO. the facilities of American 
Cyanamid near Helena. AR, the 
facilities of Oiin Chemical Co., and 
Agrico Chemical Co„ near Brunswick. 
MO. and the facilities of Agrico 
Chemical Co.. Allied Chemical Co., and 
First Mississippi in the Kansas City. KS/ 
MO. Commercial zone, the facilities of 
Allied Chemical Co. near La Platte, NE 
and the facilities of Chem-Quick & 
Conserve located in the Commercial 
zone of Tulsa. OK.: 1-ea 6 Eddy 
Counties. NM and Calhoun County. FL 
and Polk County. FL to points in KS east 


of U.S. Highway 81 6 U.S. Interstate 
Highway 1-135, points in MO south of 
U.S. Interstate 70 and west of U.S, 
Highway 63 and points in OK north of 
U.S. Interstate 40 A east of UJL 
Interstate Highway 35. Supporting 
shipper. W-C Fertilizer, fnc. Thayer, KS. 

Agatha L Mergenovich. 

Secretary. 

[FK OocM-aao Wtod 

BILLING COOS 


[Volume Ha OP3MCFC-69 

Motor Carriers; Finance Applications 

Decided; February 23.1983. 

As indicated by the findings below, 
the Commission has approved the 
following applications filed under 49 
U.S.C 10924.10926.10931 and 10932 

We find: 

Each transaction is exempt from 
section 11343 of the Interstate 
Commerce Act and complies with the 
appropriate transfer rules. 

This decision is neither a major 
Federal action significantly affecting the 
quality of the human environment nor a 
major regulatory action under the 
Energy Policy and Conservation Act of 
1975. 

Petitions seeking reconsideration must 
be filed within 20 days from the date of 
this publication. Replies must be filed 
within 20 days after the final date for 
filing petitions for reconsideration: any 
interested person may file and serve a 
reply upon the parties to the proceeding. 
Petitions which do not comply with the 
relevant transfer rules at 49 CFR 1181.4 
may be rejected. 

If petitions for reconsideration are not 
timely filed, and applicants satisfy the 
conditions, if any, which have been 
imposed, the application is granted and 
they will receive an effective notice. The 
notice will recite the compliance 
requirements which must be met before 
the transferee may commence 
operations. 

Applicants must comply with any 
conditions set forth in the following 
decision-notices within 20 days after 
publication, or within any approved 
extension period. Otherwise, the 
decision-notice shall have no further 
effect 

It is ordered? 

The following applications are 
approved subject to the conditions 
stated in the publication, and further 
subject to the administrative 
requirements stated in the effective 
notice to be issued hereafter. 


By the Commission. Review Board Number 
2 Members Carlo ton, Williams, and Ewing. 
Agatha L Mergeoovich, 

Secretary. 

Please Direct Status Inquiries To Team 
3. (202) 275 5223. 

MC-FC-8I099. By decision issued 
February 23,1983 under 49 U.S.C. 10926 
and the transfer rules at 49 CFR 1181, 
Review Board Number 2 approved the 
transfer to ROBERT NORTON. 

Jefferson. SD. of Certificate No. MC- 
59304 issued January 11.1972. to DEAN 
HOFFMAN, Jefferson, SD. authorizing 
the transportation of general 
commodities (except those of unusual 
value, classes A and B explosives, 
household goods, commodities in bulk, 
commodities requiring special 
equipment, and those injurious or 
contaminating to other lading), between 
points in Big Sioux. Brule. Civil Bend, 
Elk Point Jefferson, Richland Sioux 
Valley and Spink Townships. Union 
County. SD. and those in Fairview and 
Praire Center Townships. Day County. 
SD, on the one hand and on the other, 
Sioux City. IA. No temporary authority 
application has be filed. Representative: 
ROBERT NORTON. Box 388. Jefferson. 
SI) 57038. (605) 960-5898. 

|FH Due. sutm ny yum »a «■( 
billing coot rcss-ai-a 


[Finance Docket No. 28840 (Sob-9)! 

Rail Carriers; Chicago, Milwaukee, St. 
Paul and Pacific Railroad Co.— 
Reorganization—Acquisition by Grand 
Trunk Corporation; Availability of 
Market Impact Analyses 

February 24.1963. 

llie Trustee of the Chicago. 
Milwaukee. SL Paul and Pacific Railroad 
Company, Debtor. (MILW) has filed 
with its Reorganization Court the 
Market Impact Analyses and related 
verified statements that will be 
Appendix III to its Amended Plan of 
Reorganization. Under the Amended 
Plan, Grand Trunk Corporation will 
acquire control of the reorganized 
MILW. The Reorganization Court 
referred the Market Impact Analyses 
and testimony to the Commission in 
advance of referring the Amended Plan 
and other supporting documentation, 
which are due to be filed with the 
Commission by March 31.1963. 

This notice does not constitute a 
formal acceptance of the Analyses 
under the Commission’s consolidation 
procedures m 49 CFR Part 1180. We will 
publish notice when the Amended Plan 
is formally accepted. Appropriate 
procedures will be established to 
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facilitate discovery, and a procedural 
schedule will be set for filing comments 
and responses to the Amended Plan. 

Persons interested in obtaining 
advance copies of the Market Impact 
Analyses and testimony should contact 
either 

Robert H. Wheeler, l&ham. Lincoln A 
Beale. 3 First National Plaza. Chicago. 
IL 60602 
or 

Basil Cole, Robert P. vom Eigen. 

Dechart. Price & Rhoads. 1730 
Pennsylvania Avenue. NW„ 
Washington. DC 20006 
Agatha L Mevgenuvich. 

Secretary. 

(KR Oil KvaaFiM M-O 4« *m| 

©IL1.1NG COOC 7035-01-M 


(Finance Docket No. 30107J 

Rail Carriers; Western Maryland 
Railway Company—Abandonment 
Exemption—in Tucker County. WV 

AGENCY: Interstate Commerce 
Commission. 

action: Notice of exemption. 

summary: The Commission exempts 
from the requirement of prior approval 
under 49 U.S.C. 10903 ct seq. the 
abandonment by the Western Maryland 
Railway Company of a 1.59~mile 
segment of track between Thomas and 
Coketon. in Tucker County. WV. subject 
to the standard labor protective 
conditions. 

OATES: This exemption will be effective 
on April 1,1983. Petitions to stay the 
effectiveness of the decision must be „ 
filed by March 14.1983. and petitions for 
reconsideration roust be bled by March 
22, 1983. 

ADDRESSES: Send pleadings to: 

(1) Rail Section. Room 5349. Interstate 
Commerce Commission, Washington. 
DC 20423. 

(2) Petitioners* representative: Rene j. 
Gunning. Western Maryland Railway 
Company. Suite 2204.100 North 
Charles Street, Baltimore. MD 21201. 
Pleadings should refer to Finance 

Docket No. 30107. 

FOR FURTHER INFORMATION CONTACT: 

Louis E. Gitomer (202) 275-7245. 
SUPPLEMENTARY INFORMATION: 

Additional information is contained in 
the Commission's decision. To purchase 
a copy of the full decision contact: TS 
Infosystems. Inc., Room 2227 12th and 
Constitution Ave., NW. Washington. DC 
20423 (202) 289-4357—DC metropolitan 
area (800) 424-5403—Toll free for 
outside the DC area. 

Decided: February 23 . 1983 - 


By the Commission. Chairman Taylor. Vice 
Chairman Sterrett, Commissioners Andre. 
Simmons, and Gradison. 

Agatha L. Mergenovich. 

Secretary. 

[n(DBclMZaf ) NdM4);Mtni| 

BILLING COOC TCM-OI-M 


Motor Cartiers; Permanent Authority 
Decisions; Decision-Notice 

Correction 

In FR Doc. 83-2849 beginning on page 
4583 in the issue of Tuesday. February 1, 
1983, make the following correction: 

On page 4584. middle column, the 
second paragraph under Volume No. OP 
2-039. Missouri Pacific Truck Lines, Inc., 
now designated "MC 89734 (Sub-76)** 
should have been designated "MC 89723 
(Sub-76J'\ 

BILLING COOC 1505-61-M 


Motor Caniers; Permanent Authority 
Decisions; Decision-Notice 

Correction 

In FR Doc. 83-3282 beginning on page 
5813 in the issue of Tuesday. February 8, 
1983. make the following corrections: 

1. On page 5820, middle column, the 
First paragraph under Volume No. OP5- 
35, Atlas Van Lines. Inc., now 
designated "MC 79858 (Sub-6)** should 
have been designated “MC 79658 (Sub- 
46)'*. 

2. On the same page, third column, the 
third complete paragraph. Trenton Truck 
Leasing Service. Inc., the MC number 
waB omitted. It should have read "MC 
165719**. 

3. On page 5821. first column, fourth 
complete paragraph. Cargo Express Co.. 
Inc., in the 10th line. "Ban Zandt" should 
have read "Van Zandt". and in the 12th 
line "BL should have read # *FL". 

BILLING COOC 1505-01-* 


INTERNATIONAL DEVELOPMENT 
COOPERATION AGENCY 

Commission on Security and 
Economic Assistance; Establishment 

In order to establish the Commission 
on Security and Economic Assistance 
the Federal Advisory Committee Act, as 
amended, 5 U.S.C. App. the following 
determination and description of the 
nature and purpose are hereby 
published: 

1. Determination . M. Peter McPherson, 
as the Acting Director of the 
International Development Cooperation 
Agency, and the Administrator for the 
Agency for International Development, 


signed the following determination, 
dated January 26.1963: 

The Commission on Security and Economic 
Assistance is needed to make 
recommendations concerning the use of 
adequate resources for the conduct of US. 
foreign policy. 

Accordingly. I hereby determine pursuant 
to the provisions of the Federal Advisory 
Committee Act that establishment of the 
commission is in the public interest 

2. Description . The Commission shall 
be composed of not more than twenty- 
five members appointed by the 
Secretary of State. The Commission 
shall review relevant analyses of the 
current and long-term trends in the 
foreign assistance program and make 
recommendations on these matters. 

The Commission shall terminate 
November, 1983, unless extended. 

For further information contact: Mr. 
Jan W. Miller, Office of the General 
Counsel (202) 632-6428. 

Dated: February 22.1983. 

Jan W. Miller, 

Assistant Genera/ Counsel. 

(FR Doe K-StM K.Wtf 5-1 -SX n| 

Billing coot 5115-01-11 


Agency for International Development 

Joint Committee on Agricultural 
Research and Development of the 
Board for International Food and 
Agricultural Development; Meeting 

Pursuant to the provisions of the 
Federal Advisory Committee Act. notice 
is hereby given of the third meeting of 
the Joint Committee on Agricultural 
Research and Development (JCARD) of 
the Board for International Food and 
Agricultural Development (BIFAD) on 
March 17 and 18,1983. 

The purpose of the meeting is to assist 
AID in implementing the components of 
the Title XII program by providing a two 
way communications link for concerns 
of AID and concerns of the universities. 
The meeting will be addressing several 
of the issues identified in JCARD's 
"Program of Work Plan for 1983." 

The Executive Committee will meet 
from 9:00 a.m. to 12:00 noon on March 
17; and the full JCARD will meet from 
1:00 p.m. to 5:00 p.m. on March 17 and 
from 9:00 a.m. to 12:00 noon on March 
18. The meeting will be held in the 
Holiday inn, 1850 N. Fort Myer Drive, 
Rosslyn, Virginia. The meeting is open 
to the public. Any interested person may 
attend, may file written statements with 
the Committee before or after the 
meeting, or may present oral statements 
in accordance with procedures 
established by the Committee, and to 
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the extent the time available for the 
meeting permits. 

Dr. John Stovall. BIFAD Support Staff, 
ia the designated A I D. Advisory 
Committee Representative at the 
meeting. It is suggested that those 
desiring further information write to him 
In care of the Agency for International 
Development, BIFAD Support Staff. 
Washington, D.C. 20523 or telephone 
him at (202) 632-6532. 

Dated: February 25,1983. 

John Stovall, 

A.ID. Advisory Committee Representative, 
faint Committee Agricultural Research and 
Development, Board for Internationa! Food 
and Agricultural De velopment. 

[Fit Doc. nktl *-1-4* A4S «a| 

attune coot § m-ot-e 


INTERNATIONAL TRADE 
COMMISSION 

(Investigation No. 337-TA-138) 

Certain Automatic Turret Rewinders; 
Investigation 

agency: International Trade 
Commission. 

action: Institution of investigation 
pursuant to 19 U.S.C. 1337. 

summary: Notice is hereby given that a 
complaint was filed with the U.S. 
International Trade Commission on 
1'inuary 24,1983, under section 337 of 
the Tariff Act of 1930 (19 U.S.C. 1337), on 
behalf of Compensating Tension 
Controls, Inc., 11 York Avenue. West 
Caldwell. New Jersey 07006. The 
complaint alleges unfair methods of 
competition and unfair acts in the 
importation of certain automatic turret 
rewinders into the United States, or in 
their sale, by reason of alleged 
infringements of claims 1, 2, 3. and 6 of 
U.S. Letters Patent 3.930,620. The 
complaint further alleges that the effect 
or tendency of the unfair methods of 
competition and unfair acts is to destroy 
or substantially injure and industry, 
efficiently and economically operated, 
in the United States. 

The complainant requests the 
Commission to institute an investigation 
and. after a full investigation, to issue a 
permanent exclusion order and a 
permanent cease and desist order. 

Authority: The authority for 
institution of this investigation is 
contained in section 337 of the Tariff Act 
of 1930 and in ] 210.12 of the 
Commission’s Rules of Practice and 
Procedure (19 CFR 210.12). 

Scope of Investigation: Having 


considered the complaint, the U.S. 
International Trade Commission, on 
February 17,1983, ordered that— 

(1) Pursuant to subsection (b) of 
section 337 of the Tariff Act of 1930, an 
investigation is instituted to determine 
whether there is a violation of 
subsection (a) of section 337 In the 
unlawful importation of certain 
automatic turret rewinders into the 
United States, or in their sale, by reason 
of alleged infringement of claims, 1, 2. 3. 
and 6 of U.S. Letters Patent 3.930.620, the 
effect or tendency of which is to destroy 
or substantially injure an industry, 
efficiently and economically operated, 
in the United States: 

(2) For the purpose of the investigation 
so instituted, the following are hereby 
named as parties upon which this notice 
of investigation shall be served: 

(a) The complainant is— 
Compensating Tension Controls. Inc.. 
P.O. Box 1137,11 York Avenue, West 
Caldwell, New Jersey 07006. 

(b) The respondents are the following 
companies, alleged to be in violation of 
section 337, and are the parties upon 
which the complaint is to be served: 

IMC America. Inc., 128 East King Street. 

York, Pennsylvania 17403; 

IMC Trading B.V. Hogeweyselaan, 73. 

1380 Ab. Weesp, Netherlands: or 
Arabin GmbH. Biengurtenweg 19, 6306 

Langoons-Cleeberg. Federal Republic 

of Germany. 

(c) Samuel Bailey. Jr.. Esq.. Unfair 
Import Investigations Division, U.S. 
International Trade Commission. 701 E 
Street NW.. room 126, Washington. D.C. 
20436, shall be the Commission 
investigative attorney, a party to this 
investigation; and 

(3) For the investigation so instituted. 
Donald K. Duvall, Chief Administrative 
Law Judge. U.S. International Trade 
Commission. 701 E Street NW., 
Washington, D.C. 20436, shall designate 
the presiding officer. 

Responses must be submitted by the 
named respondents in accordance with 
section 210.21 of the Commiss ion’s Rules 
of Practice and Procedure (19 CFR 
210.21). Pursuant to { 201.16(d) and 
210.21(a) of the rules (19 CFR 201.15(d) 
and 19 CFR 210.21(a)), such responses 
will be considered by the Commission if 
received not later than 20 days after the 
date of service of the complaint. 
Extensions of time for submitting a 
response will not be granted unless good 
cause therefor is shown. 

Failure of a respondent to file a timely 
response to each allegation in the 
complaint and in this notice may be 


deemed to constitute a waiver of the 
right to appear and contest the 
allegations of the complaint and this 
notice, and to authorize the presiding 
officer and the Commission, without 
further notice to the respondent, to find 
the facts to be as alleged in the 
complaint and this notice and to enter 
both an initial determination and a final 
determination containing such findings. 

The complaint, except for any 
confidential information contained 
therein, is available for inspection 
during official business hours (8*45 a.m. 
to 5:15 p.m.) in the Office of the 
Secretary, U.S. International Trade 
Commission. 701 E Street NW., room 
158. Washington. D.C. 20436, telephone 
202-523-0471. 

FOR FURTHER INFORMATION CONTACT: 

Samuel Bailey. Jr.. Eaq., Unfair Import 
Investigations Division, U.S. 
International Trade Commission, 
telephone 202-523-1273. 

By order of the Commission. 

Issued: February 23.1983. 

Kenneth R. Meson. 

Secretary . 

(F* DOC SS-SJ73 PUod S-I-4J. 8:48 »t») 

BILLING COOf TWO-W-N 


(Investigation No. 337-TA-139) 

Certain Caulking Guns; Order 

Pursuant to my authority as Chief 
Administrative Law Judge of this 
Commission. 1 hereby designate 
Administrative Law Judge Donald K. 
Duvall as Presiding Officer in this 
investigation. 

The Secretary shall serve a copy of 
this order upon all parties of record and 
shall publish it in the Federal Register. 

Issued: February 23.1983. 

Donald K. Duvall, 

Chief Administrative Law Judge. 

[FR Doc 80-6274 Rl*d S-1-SX *46 on] 

BILLING COOC TOJO-W-N 


t Investigation No. 337-TA-132) 

Certain Hand-Operated, Gas-Operated. 
Welding. Cutting, and Heating 
Equipment and Component Parts 
Thereof; Extension of Time for 
Commission Decision on Whether To 
Review Initial Determination 

agency: International Trade 
Commission. 

action: Extension of time for 
Commission decision on whether to 
review initial determination in the 
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above-referenced investigation. 

SUPPLEMENTARY INFORMATION: On 

February 7,1983. the presiding officer 
issued an initial determination denying 
complainant Victor Equipment Co.*s 
request for temporary relief in the above- 
referenced investigation. On February 
18.1983. complainant Victor Equipment 
Co. and the Commission investigative 
attorney filed petitions for review of the 
initial determination. 

Pursuant to § § 201.14(b) and 
210.53(b)(2) of the Commission's Rules 
of Practice and Procedure, the 
Commission has extended the time for a 
Commission decision on whether to 
grant or deny review by fifteen (15) 
days. See 19 CFR 201.14(b); 47 FR 25137 
(June 10.1982), to be codified at 19 CFR 
210.54(b). The new deudline for 
Commission action is March 9.1983. 

Copies of the presiding officer's initial 
determination, and all other 
nonconftdential documents filed in 
connection with this investigation are 
available for inspection during official 
business hours (8:45 o.m. to 5:15 p.m.) in 
the Office of the Secretary. U.S. 
International Trade Commission, 701 E 
Street NW.. Washington. D.C. 20436, 
telephone 202-523-0161. 

FOR FURTHER INFORMATION CONTACT: 

Warren H. Maruyama. Esq., Office of 
the General Counsel. U.S. international 
Trade Commission, telephone 202-523- 
0375. 

Ry order of the Commission. 

Issued: February 22. 1983. 

Kenneth R Mason. 

Secretary. 

IKK Uwf. SS-427SFllwd ft43 nmj 

fttLUNG COOC 7020-02-41 


I Investigation No. 337-TA-137] 

Certain Heavy-Outy Staple Gun 
Tackers; Order No. 1 

Pursuant to my authority as Chief 
Administrative Law judge of this 
Commission, 1 hereby designate 
Administrative Law Judge Donald K. 
Duvall as Presiding Officer in this 
investigation. 

The Secretary shall serve a copy of 
this order upon all parties of record and 
shall publish it in the Federal Register. 

Issued: February 16.1983 
Donald K. Duvall, 

Chief Administrative Law Judge. 

IKK Doc S3-M72 hM 2-140 X4ft am) 

811 UNO COOC 7020-02-M 


(Investigations Nos. 731-TA-118 and 119 
(Preliminary) 1 

Certain Lightweight Polyester Filament 
Fabric From Japan and the Republic of 
Korea 

Determinations 

On the basis of the record * developed 
in the subject investigations, the 
Commission unanimously determines, 
pursuant to section 733(a) of the Tariff 
Act of 1930 (19 U.S.C. 1873b(a)). that 
there is a reasonable indication that an 
industry in the United States is 
materially injured or threatened with 
material injury * by reason of imports 
from Japan and the Republic of Korea of 
certain lightweight polyester filament 
fabric 1 * 3 which is alleged to be sold in the 
United States at less than fair value 
(LTFVJ. 

Background 

On January 4.1983. counsel for the 
American Textile Manufacturers 
Institute, Inc. and certain member 
companies filed a petition with the U.S. 
International Trade Commission and the 
U.S. Department of Commerce alleging 
that an industry in the United States is 
materially injured, or is threatened with 
material injury, or the establishment of 
an industry is materially retarded by 
reason of imports from Japan and the 
Republic of Korea of certain lightweight 
polyester filament fabric which is 
allegedly being sold at LTFV. 

Notice of the institution of the 
Commission's investigations and of a 
public conference to be held in 
connection therewith was given by 
posting copies of the notice in the Office 
of the Secretary. U.S. International 
Trade Commission, Washington, D.C. 
and by publishing the notice in the 
Federal Register on January 12.1983 (48 
FR 1359). The conference was held in 
Washington. D.C. on January 26.1983, 
and all persons who requested the 
opportunity were permitted to appear in 
person or by counsel. 

The Commission transmitted its report 
on the investigations to the Secretary of 
Commerce on February 18,1983. A 
public version of the Commission's 
report. Certain Lightweight Polyester 
Filament Fabric from Japan and the 


1 The record »• defined In i 207.2(1) of the 
Commissions Rules of Practice and Procedure (19 
CFR 207JS(i)). 

’Commissioner Haggart determines that there is a 
reasonable indication of material Injury and 
therefore does not reach lha Issue of reasonable 
indication of thrvat of material injury. 

’For the purposes of this determination the term 
"certain lightweight polyester filament fabric** 
means polyester fabric, other than fabric, of 
polyester strip, provided for In items 338.5009. 
338-5011. 338.6012. 338 5013 and 3385015. of the 
Tariff Schedules of the United States Annotated. 


Republic of Korea (investigations Nos 
731-TA-118 and 119 (Preliminary). 
USITC Publication 1350,1983), contains 
the views of the Commissioners and 
information developed during the 
investigations. 

By Order of the Commission 
Issued: February 18 1983. 

Kenneth R. Mason. 

Secretary . 

IKK Ooc. 80-8*77 KiW 2-141; S4S am) 

BILLING COOC 7020-0244 


(Investigation 701-TA-179 through 181 
(Final)) 

Hot-Rolled Stainless Steel Bar, Cold- 
Formed Stainless Steel Bar, and 
Stainless Steel Wire Rod From Brazil 

agency: International Trade 
Commission. 

action: Suspension of final 
countervailing duty investigation. 


EFFECTIVE DATE: February 7,1983. 

summary: On January 27.1983, the 
United States Department of Commerce 
suspended its countervailing duty 
investigation on hot-rolled stainless 
9tee! bar, cold-formed stainless steel 
bar. and stainless steel wire rod (certain 
stainless steel products) from Brazil (48 
FR 4703. February 2.1983). The basis for 
the suspension is an agreement by the 
government of Brazil to offset 
completely the amount of the net 
subsidy with an export tax applicable to 
the subject merchandise. Accordingly, 
the United States International Trade 
Commission hereby gives notice of the 
suspension of its countervailing duty 
investigation involving the subject 
certain stainless steel products, 
provided for in items 606.90. 607.26. and 
607.43 of the Tariff Schedules of the 
United States, from Brazil (investigation 
No. 701-TA-179 through 181 (Final)), 
and cancellation of the public hearing 
scheduled for February 14,1963. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Bill Schechter (202-523-0300). Office 
of Investigations, U.S. International 
Trade Commission. 

This notice is published pursuant to 
i 207.40 of the Commission's Rules of 
Practice and Procedure (19 CFR 207.40). 

By order of the Commission. 

Issued: February 25.1962. 

Kenneth R. Mason. 

Secretary. 

|KU Ooc 0-4X70 Kilwl 4-2-S3 ft4S am] 

BILLING COOC 7020-02 -M 
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(Investigations Nos. 701-TA-195 and 196 
(Final)] 

Stainless Steel Sheet, Strip, and Plate 
From the United Kingdom 

agency: International Trade 
Commission. 

action: Institution of final 
countervailing duty investigations and 
scheduling of a hearing to be held in 
connection with these investigations. 

effective DATE: February 24,1983. 
summary: As a result of affirmative 
preliminary determinations by the U.S. 
Department of Commerce that there is a 
reasonable basis to believe or suspect 
that the Government of the United 
Kingdom is providing directly or 
indirectly, subsidies to the 
manufacturers, producers or exporters 
in the United Kingdom of certain steel 
products within the meaning of section 
701 of the TarifT Act of 1930 (19 U.S.C. 
1071), the United States International 
Trade Commission hereby gives notice 
of the institution of the following 
investigations under section 705fb) of 
the Act (19 U.S.C. 1071(b)) to determine 
whether an industry in the United States 
is materially injured or is threatened 
with material injury or the 
establishment of an industry in the 
United States is materially retarded, by 
reason of allegedly subsidized imports 
from the United Kingdom of the 
specified merchandise: 

Stainless steel sheet and strip, provided 
for in items 007.7010, ©07.9010, 
007.9020. 008.4300. and 008.5700 of the 
tariff Schedules of the United States 
Annotated (TSUSA) (investigation No. 
701-TA-195 (Final)). 

Stainless steel plate, provided for in 
TSUSA items 007.7605 and 607.9005 
(investigation No. 701-TA-196 
(Final)). 

Unless the investigations are 
extended, the Department of Commerce 
will make its final subsidy 
determinations on or before April 20. 
1983, and the Commission will make its 
final injury determinations June 9,1983 
(19 CFR 207.25). 

FOR FURTHER INFORMATION CONTACT: 

Mr. Stephen A. Vastagh (202-523-0283). 
Office of Investigations. U.S. 
International Trade Commission. 

SUPPLEMENTARY INFORMATION: 

Background. 

On November 22,1982, the 
Commission determined, on the basis of 
the information developed during the 
course of its preliminary investigations, 
that there was a reasonable indication 
that an industry in the United States 
was materially injured or threatened 


with material injury by reason of 
allegedly subsidized imports of stainless 
steel strip, sheet and plate from the 
United Kingdom. The preliminary 
investigations were instituted in 
response to a petition filed on October 7. 
1982, by members of the Tool A 
Stainless Steel Industry Committee 
(since renamed: Specialty Steel Industry 
of the United States), and the United 
Steelworkers of America. 

Participation In the Investigations 

Persons wishing to participate in these 
investigations as parties must file an 
entry of appearance with the Secretary 
to the Commission, as provided in 
S 201.11 of the Commission's Rules of 
Practice and Procedure (19 CFR 201.11). 
not later than 21 days after the 
publication of this notice in the Federal 
Register. Any entry of appearance filed 
after this date will be referred to the 
Chairman, who shall determine whether 
to accept the late entry for good cause 
shown by the person desiring to file the 
entry. 

Upon the expiration of the period for 
filing entries of appearance, the 
Secretary shall prepare a service list 
containing the names and addresses of 
all persons, or their representatives, 
who are parties to the investigation, 
pursuant to § 201.11(d) of the 
Commission's rules (19 CFR 201.11(d)). 
Each document filed by a party to this 
investigation must be served on all other 
parties to the investigations (as 
identified by the service list, and a 
certificate of service must accompany 
the document. The Secretary will not 
accept a document for filing without a 
certificate of service (19 CFR 201.10(c). 
as amended by 47 FR 33682. Aug. 4. 

1982). 

Staff Report 

A public version of the staff report 
containing preliminary findings of fact in 
these investigations will be placed in the 
public record on April 19.1983, pursuant 
to $ 207.21 of the Commission's rules (19 
CFR 207.21). 

Hearing 

The Commission will hold a joint 
hearing in connection with these 
investigations and Inv. Nos. 731-TA-02 
(Final). Stainless Steel Sheet and Strip 
from the Federal Republic of Germany, 
and 731-TA-95 (Final), Stainless Steel 
Sheet and Strip from France, beginning 
at 10:00 a.m. on May 4, 1983. at the U.S. 
International Trade Commission 
Building, 701 E Street NW.. Washington. 
D.C. 20436. Requests to appear at the 
hearing should be filed in writing with 
the Secretary to the Commission not 
later than the close of business (5:15 


p.m.) on April 12,1983. All persons 
desiring to appear at the hearing and 
make oral presentations should file 
prehearing briefs and attend a 
prehearing conference to be held at 
10rt» a.m. on April 18.1983. in room 117 
of the U.S. International Trade 
Commission Building. The deadline for 
filing prehearing briefs is April 29.1983. 

Testimony at the public hearing is 
governed by $ 207.23 of the 
Commission's rules (19 CFR 207.23. as 
amended by 47 FR 33682. August 4. 

1982). This rule requires that testimony 
be limited to a nonconfidentia! summary 
and analysis of material contained in 
prehearing briefs and to information nol 
available at the time the prehearing 
brief was submitted. All legal 
arguments, economic analyses, and 
factual materials relevant to the public 
hearing should be included in prehearing 
briefs in accordance with i 207.22 (19 
CFR 207.22, as amended by 47 FR 33682, 
August 4.1982). Posthcaring briefs must 
conform with the provisions of i 207.24 
(19 CFR 207.24). and must be submitted 
not later than the close of business on 
May 12,1983. 

Written Submissions 

As mentioned, parties to these 
investigations may file prehearing and 
posthearing briefs by the dates shown 
above. In addition, any person who has 
not entered an appearance as a party to 
the investigations may submit a written 
statement of information pertinent to the 
subject of the investigations on or before 
May 12.1983. A signed original and 
fourteen (14) true copies of each 
submission must be filed with the 
Secretary to the Commission in 
accordance with section 201.0 of the 
Commission's rules (19 CFR 201.8). All 
written submissions except for 
confidential business data will be 
available for public inspection during 
regular business hours (8:45 a.m. to 5:15 
p.m.) in the Office of the Secretary to the 
Commission. 

Any business information for which 
confidential treatment is desired shall 
be submitted separately. The envelope 
and all pages of such submissions must 
be clearly labeled "Confidential 
Business Information." Confidential 
submissions and requests for 
confidential treatment must conform 
with the requirements of $ 201.0 of the 
Commission's rules (19 CFR 201.6). 

For further information concerning the 
conduct of these investigations, hearing 
procedures, and rules of general 
application, consult the Commission's 
Rules of Practice and Procedure, part 
207, subparts A and C (19 CFR part 207, 
as amended by 47 FR 33682, August 4. 
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1982). and part 201. subparts A through 
E (19 CFR part 201. and amended by 47 
FR 33682. August 4.1982). 

This notice is published pursuant to 
§ 207 20 of the Commission's rules (19 
CFR 207.20). 

By order of the Commission. 

Issued: February 25.1963. 

Kenneth R. Mason, 

Secretory. 

tm Doc »-4Tl FM 3-1-41 A O mb) 

silling cooe rao»o?-«i 


1322-154) 

U.S. Trade-Related Employment; 
Investigation 

agency: International Trade 
Commission. 

action: In accordance with the 
provisions of section 332 of the Tariff 
Act of 1930 (19 U.S.C. 1332). the 
Commission has instituted investigation 
No. 332-154 for the purpose of 
estimating the labor content of U.S. 
exports and of U.S. imports. This trade- 
related employment will be estimated 
for U.S. trade with all other countries 
and for U.S. trade with particular 
trading partners, including Japan, the 
European Community, the newly 
industrializing countries, the less 
development countries, and the 
nonmarket economics. 


EFFECTIVE DATE: February 22.1983. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Donald Rousslang, Chief. Research 
Division. U.S. International Trade 
Commission, Washington, D C. 20438 
(Phone 202-523-0075). 

SUPPLEMENTARY INFORMATION: Public 
Hearing: A public hearing will be held In 
connection with the investigation. At 
least 60 days prior to the hearing, a 
Federal Register notice will be posted 
giving the time and place. All persons 
shall have the right to appear Dy counsel 
or in person, to present information, and 
to be heard. Requests to appear at a 
public hearing should be filed with the 
Secretary. United States International 
Trade Commission. 701 E Street. NW.. 
Washington. D.C. 20436. 

Written Submissions : In lieu of or in 
addition to appearances at the public 
hearing, interested persons are invited 
to submit written statements concerning 
the investigation. Commercial or 
Financial information which a submitter 
desires the Commission to treat as 
confidential must be submitted on 
separate sheets of paper, each clearly 
marked "Confidential Business 
Information" at the top. All submission 
requesting confidential treatment must 
conform with the requirements of ( 201.8 


of the Commission's Rules of Practice 
and Procedure (19 CFR 201.6). All 
written submissions, except for 
confidential business information, will 
be made available for inspection by 
interested persons. To be ensured of 
consideration by the Commission, 
written statements should be submitted 
at the earliest practicable date, but no 
later than June 23.1983. All submissions 
should be addressed to the Secretary at 
the Commission's office in Washington. 
DC. 

By order of the Commission. 

Issued: February 23,1963. 

Kenneth R. Mason. 

Secretary. 

|KR Dor. 4MU7J Plied 1-1-A3 S 45 am] 

BILLING CODE 7020-02-41 


JOINT BOARD FOR THE ENROLLMENT 
OF ACTUARIES 

Enrolled Actuary Examinations 

agency: Joint Board for the Enrollment 
of Actuaries. 

action: Proposed restructure of 
examination program. 
summary: This notice contains a 
proposal by the Joint Board for the 
Enrollment of Actuaries to restructure 
its examination program. It also accords 
the public an opportunity to comment on 
the proposal. 

date: Comments must be in writing and 
must be received on or before May 2, 
1983. 

FOR FURTHER INFORMATION CONTACT: 

Mr Leslies. Shapiro, Executive 
Director, Joint Board for the Enrollment 
of Actuaries, c/o Department of the 
Treasury. Washington. D.C. 20220, 
202-634-5135. 

SUPPLEMENTARY INFORMATION: The Joint 
Board for the Enrollment of Actuaries 
({oint Board) is responsible for the 
enrollment of individuals who wish to 
perform actuarial services under the 
Employee Retirement Income Security 
Act of 1974 (ERISA). Consistent with 
that mandate, regulations governing 
eligibility for enrollment have been 
promulgated by the Joint Board. Those 
regulations appear at 20 CFR Part 901. 

An individual who wishes to be enrolled 
may qualify for that statuB by 
successfully completing two 
examinations offered by the Joint 
Board—one in basic actuarial 
mathematics and one in pension 
actuarial mathematics. The 
examinations have been offered in their 
current format since the year 1977. 

The enactment of ERISA has resulted 
in the adoption of a large body of 
implementing regulations. In addition, 
new legislation affecting the private 


pension system has been enacted. The 
emergence of new laws and regulations 
has resulted in a belief by the Joint 
Board that its current examination 
structure is not adequate to meet its 
responsibility to be assured that those 
who qualify for enrollment have 
demonstrated competence in the 
pension law which is relevant to the 
performance of pension actuarial 
services. 

The matter was discussed by the 
Advisory Committee on Actuarial 
Examinations and the public at a 
meeting held for that purpose on 
November 17.1982. A great deal of 
further consideration has been given the 
issues involved, and it is felt that a 
redesign of the examination program is 
needed to adequately test prospective 
enrolled actuaries. 

Executive Order 12291 

Since there is no modification to 
regulations contemplated. Executive 
Order 12291 does not affect this Notice. 

Regulatory Flexibility Act 

Since there is no modification to 
regulations contemplated, the 
Regulatory Flexibility Act does not 
affect this Notice. 

Drafting Information 

The principal author of the notice is 
Mr. Leslie S. Shapiro. Executive 
Director. Joint Board for the Enrollment 
of Actuaries. 

Proposed Modification 

The joint Board for the Enrollment of 
Actuaries has under consideration a 
restructuring of the examinations it 
offers under 20 CFR 901.13(c)(1) and 
901.13(d)(1). The need for restructure is 
based on the emerging body of law 
under the Employee Retirement Income 
Security Act of 1974 (ERISA) and 
subsequent Congressional acts affecting 
the private pension system and the 
enrolled actuary's responsibilities. The 
current pension actuarial examination, 
one of the two a prospective enrolled 
actuary must pass in order to satisfy the 
knowledge requirement of eligibility for 
enrollment, does not provide sufficient 
opportunity in its syllabus to test a 
candidate's knowledge of pension law. 

As a result of discussion at a public 
meeting held on November 17,1982 and 
a great deal of evaluation, the Joint 
Board and its examination co- 
administrators. the Soeiety of Actuaries 
and the American Society of Pension 
Actuaries, contemplate redesigning the 
pension actuarial examination to cover 
only pension law and its application to 
specific problems. The basic actuarial 
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examination, the other qualifying 
examination. also will be restructured. 

In addition to its including questions on 
compound interest and life 
contingencies (os it currently does), the 
basic examination will contain basic 
pension mathematics questions, i.e. 
questions reloting to traditional pension 
mathematics without regard to ERISA. 
The basic examination would be 
extended in length—from four hours to 
at least five hours. As indicated, the 
subject matter would be divided 
between a compound interest/life 
contingencies segment and a basic 
pension mathematics segment. A 
minimum standard of achievement 
would be expected for each segment. 

It is the Joint Board’s current intention 
to offer each examination once a year— 
the basic examination in the spring and 
the pension examination in the fall. The 
restructured examinations would begin 
in 1984, and appropriate transition credit 
would be seconded persons who have 
successfully completed either the basic 
or pension examination before the 
commencement of the new examination 
program. The Joint Board is 
contemplating the following 
recommendations for such transition 
credit. 

(1) A person who has successfully 
completed the pension actuarial 
examination before the onset of the 
restructured program (before 1984) will 
satisfy the basic knowledge requirement 
of the Joint Board's regulations if he or 
she passes the compound intcrest/Hfe 
contingencies scqment of the basic 
examination. The period for carrying the 
credit would extend for two years from 
the onset of the program (1984 and 1985). 

(2) A person who has successfully 
completed the basic actuarial 
examination before the onset of the 
restructured program (before 1984) will 
satisfy the pension knowledge 
requirement of the Joint Board's 
regulations if he or she passes the basic 

C ension mathematics segment of the 
asic examination and the restructured 
pension examination. The period for 
carrying the credit would extend for two 
years from the onset of the program 
(1984 and 1985). 

The above is subject to approval by 
the respective co-administrator* of the 
examination. The concepts of the 
proposal reflect the views expressed at 
the November 17.1982 public meeting. 
However, the Joint Board continues to 
welcome public comment on the 
restructure. Views ftnd 
recommendations of the public therefore 
are encouraged. 

There will be no substantive changes 
to the examination program for 1983. 
However, candidates should note the 


type of calculators that will be allowed: 
All persons using calculators are 
required to utilize those which: (1} Have 
self-contained power sources: (2) are 
noiseless; (3) are non-programmable by 
the user; (4) have no alpha-numeric 
storage capability; and (5) have no 
printing capability. 

Notice* with greater detail will be 
furnished each examination candidate. 
Winfield C Burley, 

Chairmen . Joint Board far the Enrollment of 

Actuaries . 

|F* Doc W-4254 Fllod *«i»l 

BILLING CO DC UIO-K-M 


NATIONAL FOUNDATION ON THE 
ARTS AND HUMANITIES 
National Museum Services Board; 
Meeting 

agency: Institute of Museum Services. 
action: Notice of meeting. 

summary: This notice sets forth the 
agenda of a forthcoming meeting of the 
National Museum Services Board. This 
notice also describes the functions of 
the Board. Notice of this meeting is 
required under Section 10 (a)( 2) of the 
Federal Advisory Committee Act. 

DATE: March 18.1983. 
address: Directors’ Board Room. Third 
Floor, National Air and Space Museum, 
6th Street and Independence Ave.. SW., 
Washington. D.C. 

FOR FURTHER INFORMATION CONTACT. 

Jackie Mulholland. Executive Assistant 
to the National Museum Services Board. 
330 C St.. SW., Room 4006, Washington. 
D.C. (202) 245-0413. 

SUPPLEMENTARY INFORMATION: The 

National Museum Services Board is 
established under Title 11 of the Museum 
Services Act of the "Arts. Humanities, 
and Cultural Affair* Acl of 1976", Pub. L 
94-462. The Board is established to have 
the responsibility for the general policies 
with respect to the powers, duties and 
authorities vested in the Institute under 
this title. 

The meeting of the Board is open to 
the public on March 18,1983 from 10*00 

а. m. to 4:30 p.m. The Agenda includes: 

1. Introduction’ Ambassador C Douglas 
Dillon 

Z Minutes of Board Meeting*. 3 December 
1962. 23 October 1902 

3. Report of Regulations Committee Final 

Regulations 

4. MAP Program 

5.1983 MAP Application Packet 

б. IMS Logo 

7. Director's Report 

Budget 

Inter-Agency Agreement* 

Personnel 

Move 

8. Other Business 


Future Board Meeting Dstes 
Advise Board members of directive that 
they shall continue to serve until their 
successors are qualified for office. 

Records are kept of all Board 
meetings and proceedings, and are 
available for public inspection at the 
office of the Institute of Museum 
Services. Room 4000. 330 C Street, SW.. 
Washington, D.C. (202) 245-0413. from 
the hours of 9:00 a.m. to 5:30 p.m. 
Monday through Friday. 

Dated: February 25.1983. 

Lilia Tower. 

Director, Institute of Museum Sen'iccs. 

JFK Doc FlWl J-MU. «in| 

BILLING COOC 4000-02-N 


OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 

American Iron and Steel Institute, et 
at.; Notice of Decision Not To Initiate 
an Investigation Under Section 301 of 
the Trade Act of 1974 

On December 18,1982, a petition for 
relief under Section 301 of the Trade Act 
of 1974 was filed by the American iron 
and Steel Institute (AiSI). et al. The 
petition alleged that the Government of 
Japan, by entering into a bilateral 
agreement to limit steel exports to the 
European Coal and Steel Community 
(ECSC) has acted inconsistently with 
provisions of the General Agreement on 
Tariffs and Trade (GAIT) and the U.S.- 
Japan Treaty of Friendship, Commerce 
and Navigation. It further alleges that 
the Japanese industry is able to 
maintain a competitive advantage by 
reason of an undervalued yen. The 
petition was conditionally withdrawn on 
January 31.1983 and ruffled, in its 
original form, on February 23,1983. 

On February 25,1983, the United 
States Trade Representative (USTR) 
decided not to initiate an investigation 
on the basis of the AISI petition on the 
grounds that information sufficient to 
warrant an investigation has not been 
presented. This decision is without 
prejudice to the petitioners’ ability to 
refile a petition containing all necessary 
information to support the allegations 
contained therein. 

The petition adequately demonstrates 
the existence of a bilateral agreeement 
to restrain steel exports between the 
Government of japan and the ECSC 
which, in USTR’s view, is inconsistent 
with the provisions of Article XI of the 
GATT. However, the petition fails to 
present evidence to demonstrate that 
U.S. benefits arising under the GATT 
have been nullified or impaired by 
reason of the GATT-inconsistent 
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measure. The petition does not include 
specific information relating to the 
impact on petitioners and on U.S. 
commerce arising from the alleged 
foreign practices as required by 15 CFR 
2006.1(f). 

USTR is nevertheless concerned that 
the Japan-ECSE arrangement could 
cause nullification or impairment of U.S. 
benefits under GATT. For this reason. 
USTR raised this issue In recent talks 
with the Government of Japan. 

Following those talks the Government of 
Japan stated its intention not to cause 
such nullification or impairment through 
any government action, including the 
establishment of conditions of export. 
Both governments agreed to consult as 
appropriate on the full range of steel 
trade issues of concern to either party. 
The U.S. has indicated its intention to 
pursue Its GATT rights vigorously 
whenever it believes our benefits ore 
being nullified or impuired. Thus, the 
decision not to initiate on investigation 
at this time and on the basis of the 
information contained in the AISI 
petition in no way limits possible future 
actions in regard to the issues raised by 
the petition, 
leanne S. Archibald. 

Chairman. Section SOI Committee 

|F* One S-t-Cft; mr| 

SILLING COOf 3110-01-41 


SECURITIES AND EXCHANGE 
COMMISSION 

I Release No. 34-19532; File No. SR-NYSE- 
•3-71 

Self-Regulatory Organizations; 
Proposed Rule Change; New York 
Stock Exchange, Inc. 

Relating to the revisions to the 
Specialist Performance Evaluation 
Questionnaire ("SPEQ''), concerning the 
Exchange's specialist performance 
evaluation system and the 
administration of Exchange Rule 103A. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934.15 
U.S.C. 78s(b)(l). notice is hereby given 
that on February 15,1983, the New York 
Stock Exchange. Inc. filed with the 
Securities and Exchange Commission 
the proposed rule change as described 
in Items I, li and III below, which Items 
have been prepared by the self- 
regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The proposed rule change consists of 
a revised Specialist Performance 
Evaluation Questionnaire which is a tool 
used by the Exchange's Market 
Performance Committee in the specialist 
performance evaluation system of the 
Exchange and by the Allocation 
Committee as the primary criterion in 
the allocation decision-making process. 

II. Self-Regulatory Organization's 
Statement of the Purposes of, and 
Statutory Basis for. the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
sections (A), (B). and (C) below, of the 
most significant aspects of such 
statements. 

A. Self-Regulatory Organization's 
Statement of the Purpose of and 
Statutory Basis for. the Proposed Rule 
Change 

The purpose of the proposed rule 
change is to file the changes to the SPEQ 
which is distributed quarterly to Floor 
brokers who are asked to rate and 
provide comments on the performance 
of specialists with whom they deal most 
frequently. Information derived from the 
SPEQ is used both for initial stock 
allocations, and in reallocation 
proceedings pursuant to Rule 103A. In 
addition, information derived from the 
SPEQ plays an important role in 
assisting the Market Performance 
Committee and the Exchange staff in 
identifying areas where Floor brokers 
perceive specialist performance is weak 
and as a basis for counselling specialists 
in need of improvement. 

The principal changes to the SPEQ 
concern: (1) A decrease in the number of 
questions from eight to five, (2) new 
lunguage for each question designed to 
encourage brokers to support their 
numerical evaluations with substantive 
comments about individual stocks or 
specialists. (3) explanatory descriptions 
of the specialists* functions being 
evaluated have been added to the SPEQ. 
(4) an increase in the rating scale from 1 
to 5 points to 1 to 7 points, with 
clarification as to the meaning of each 
numerical evaluation. (5) each question 
will have equal weight and the specialist 


unit's overall grade will be based on the 
combined evaluations of the responding 
brokers on all five questions, and (6) the 
format of the Questionnaire. 

The statutory basis for the rule 
changes being requested is Section 
8(b)(5) and Section 11 A(a)(i)C(ii) of the 
Securities Exchange Act of 1934 as 
amended ("the Act") which, among 
other things, requires Exchange rules to 
be designed to facilitate transactions in 
securities, perfect the mechanism of a 
free and open market, and protect 
investors and the public interest. 

B. Self-Regulatory Organization's 
Statement on Burden on Competition 

This rule change will not impose any 
burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act 

C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received From 
Members. Participants, or Others 

The Exchange has neither solicited 
nor received written comments on the 
proposed rule change. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period: (i) 
As the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding: or 
(li) as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 

interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary. Securities and Exchange 
Commission. 450 5th Street. NW.. 
Washington. D.C 20549. Copies of the* 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communication relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
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inspection and copying in the 
Commission's Public Reference Section. 
450 5th Street. NW., Washington, D.C. 
Copies of such filing will slso be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted within 21 days after the 
date of this publication. For the 
Commission by the Division of Market 
Regulation, pursuant to delegated 
authority. 

Doted: February 23.1983. 

George A Fitzsimmons. 

Secretary. 

(FH Doc 83-M30 HtirxJ M4k am) 

BILLING COO€ *0»0-01-*l 


Midwest Stock Exchange, Inc.; 
Applications lor Unlisted Trading 
Privileges and of Opportunity for 
Hearing 

February 24,1983. 

In the matter of applications of the 
Midwest Stock Exchange. Inc.; for 
unlisted trading privileges in certain 
securities; Securities Exchange Act of 
1934. 

The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
pursuant to Section 12(f)(1)(B) of the 
Securities Exchange Act of 1934 and 
Rule 12f-l thereunder, for unlisted 
trading privileges in the following 
stocks: 

C3. Inc. 

Common Stock. $.01 Par Value (Kile No. 7- 
8525) 

Pnntry Pride, Inc. 

Common Slock. SwOl Par Value (File No. 7- 
6528) 

US Air Group 

Common Stock. $1 Par Value (File No. 7- 
6527) 

These securities are listed and 
registered on one or more other national 
securities exchange and are reported in 
the consolidated transaction reporting 
system. 


Interested persons are invited to 
submit on or before March 17,1983 
written data, views and arguments 
concerning the above-referenced 
applications. Persons desiring to make 
written comments should file three 
copies thereof with the Secretary of the 
Securities and Exchange Commission. 
Washington, D.C. 20549. Following this 
opportunity for hearing, the Commission 
will approve the applications if it finds, 
based upon all the information available 
to it. that the extensions of unlisted 
trading privileges pursuant to such 
applications are consistent with the 
maintenance of fair and orderly markets 
and the protection of investors. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

George A Fitzsimmons, 

Secretary . 

|KK Dor. KS-4S1S Fttml 1-1-** ft45 *m) 

BtLlMG COOC S0KWJ1-M 


SMALL BUSINESS ADMINISTRATION 

Georgia; Region IV; Advisory Council; 
Public Meeting 

The Small Business Administration 
Region IV Advisory Council, located in 
the geographical area of Atlanta, will 
hold a public meeting from 9:00 a.m. to 
4:00 p.m. on Thursday. April 28,1983. at 
the Holiday Inn. 1-20 at Washington 
Road, 1075 Stevens Creek Road. 
Augusta. Georgia 20907. to discuss such 
business as may be presented by 
members, and staff of the U.S. Small 
Business Administration, or others 
present. 

For further information, write or call 
Clarence B. Barnes. District Director. 
U.S. Small Business Administration, 
1720 Peachtree Road, NW., Atlanta, 
Georgia 30309; (404) 881-4749. 

Dated: February 24.1983. 

lean M. Nowak, 

Acting Director. Office of Advisory Councils. 

(FK Doc O-APII Fttftd 3-1-4U *45 «n| 

BILLING COO€ *035-01-N 


Tennessee; Region IV; Advisory 
Council; Public Meeting 

The Small Business Administration 
Region IV Advisory Council, located in 
the geographical area of Nashville, will 
hold a public meeting from 9rt)0 a.m. on 
Wednesday, April 27.1983, at Blount 
National Bank Building. 200 Ea9t 
Broadway, Maryville. Tennessee, to 
discuss such business as may be 
presented by members, and staff of the 
U.S. Small Business Administration, or 
others present. 

For further information, write or call 
Robert M. Hartman, Acting District 
Director, U.S. Small Business 
Administration. Suite 1012 Parkway 
Towers, 404 |ames Robertson Parkway. 
Nashville. Tennessee 37219. Telephone 
(815) 251-5850. 

Dated: February 24.1903 
|eon M. Nowak, 

Acting Director. Office of Advisory Councils. 

|FK Doc «J-*37* F.Wd 1-1-** a41 »m| 

BILLING COOC OMVOI-M 


DEPARTMENT OF THE TREASURY 

Office of the Secretary 

{Supplement to Department Circular; Public 
Debt Series—No. 6—83) 

Series H-1988 Note; Interest Rate 

The Secretary announced on February 
23.1983. that the interest rate on the 
notes designated Series H-1988. 
described in Department Circular— 
Public Debt Series—No. 6-83 dated 
February 10.1983, will be 9\ percent. 
Interest on the notes will be payable at 
the rate of 9\ percent per annum. 

Washington. February 24,1983. 

Gerald Murphy. 

Acting Fiscal Assistant Secretary 

|FR Doc. B1-41M ftJtd J-S-4J *45 am) 

BILLING COOC 4*10-40-01 
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1 

FEDERAL COMMUNICATIONS COMMISSION 

Open Commission Meeting. Thursday. 
March 3.1983 
February 24.1983. 

The Federal Communications 
Commission will hold an Open Meeting 
on the subjects listed below on 
Thursday. March 3.1983, which is 
scheduled to commence at 9:30 ajn„ in 
Room 858. at 1919 M Street. NW.. 
Washington. D.C. 

Agenda. Item No., and Subject 

(Amoral — 1 — Title: In re petition by ATAT for 
amendment of Part 2 of the FCC Rules and 
regulations. Summary: Commission 
consideration of a Report and Order to 
amend Parts 2 and 21 to modify the 
calculation of necessary bandwidth* for 
frequency modulated microwave radio 
relay systems. 

Common Carrier—2 — Title: Interconnection 
Arrangements Between and Among 
Domestic and International Record 
Carriers: Store and-furward and TWX/ 
Telex Conversion (CC Docket No. 82-122). 
Summaryr: A June 11.1982 Tentative 
Decision had proposed terms for 
interconnection of record carriers' store- 
rind forward and TWXfTelex conversion 
facilities, as required by the Record Carrier 
Competition Act of 1981. and invited 
comment. Subsequently, informal meetings 
umong the carriers where held under 
Commission sponsorship, and thereafter 
further comment was accepted. The 
Commission will consider resolution of the 
store-and-forward and TWX/Telcx 
interconnection issues. 

Common Carrier-1— Title: Petitions for 
reconsideration or clarification of the 
Commission's Interim Order in CC Docket 
No. 82-122, 89 FCC 2d 928 (1962). Summary: 
The Interim Order established terms for 
interconnection of record carriers, as 


required by the Record Carrier Competition 
Act of 1981. The Commission will consider 
the issues raised by the petitions for 
reconsideration of that order. 

Video—1— Title: "Application for Review" 
(CAR-19062-01) filed ]une 9.1982, by 
Warner Am ex Cable Communications. Inc. 
Summary: Warner Amex Cable 
Communications. Inc. seeks Commission 
review of the action taken by the Chief of 
the Cable Television Bureau, granting 
Cable Dallas. Inc. a construction permit for 
a CARS station. 

Video—2— Title: “Application for Review" 
(CSR-1860.1873) filed December 4.1981 by 
King Broadcasting Company, licensee of 
Station KC.W-TV (NBC. Channel 8), 
Portland. Oregon. Summary: King 
Broadcasting Company, licensee of Station 
KCW-TV (NBC. Channel 8). Portland. 
Oregon, seeks Commission review of the 
action taken by the Chief of the Cable 
Television Bureau in KO/N-TV. Inc. 
(Portland, Oregon), Mimeo No. 299. 50 RR 
2d 715 (1981). 

Video—3— Title: "Request for Tax 
Certificate" (CSR-207S) filed February 4. 
1962. by Fetzer Broadcasting Company. 
Summary: Fetzer Broadcasting Company, 
pursuant to Section 1071 of the 1954 
Internal Revenue Code, requests issuance 
of a tax certificate In connection with the 
sale of Wolverine Cablevision, Inc. 

Video—4— Title: Ucenae Renewal 
Application, as supplemented, of W! tYY. 
Inc. for noncommercial educational 
television Station WHYY-TV, Wilmington. 
Delaware. Summary: The Commission 
considers a “complaint" filed against 
WHYY-TV by the Broadcast and 
Communications Committee of the City 
Council of Wilmington. Delaware. 

Hearing—1—Revision of f 1.115 of the 
Commission's Rules concerning 
applications for review of final Review 
Board Decisions. 

Hearing—2—Revision of 11.115(e)(3) of the 
Commission's Rules concerning 
applications for review of hearing 
designation orders issued pursuant to 
delegated authority. 

This meeting may be continued the 
following work day to allow the 
Commission to complete appropriate 
action. 

Additional information concerning 
this meeting may be obtained from 
Maureen Peralino. FCC Public Affairs 
Office, telephone number (202) 254-7674. 

Issued: February 24,1963. 

William |. Tricarico, 

Secretary. Federal Communications 
Commission . 

(5-261-63 Filed S-2S4X 11*1 pn| 

WLUftQ COOC 4717-01-41 


2 

FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Agency Meeting 

Pursuant to (he provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b). notice is hereby given that 
the Federal Deposit Insurance 
Corporation's Board of Directors will 
meet in open session at 2:00 p.m. on 
Monday. March 7.1983. to consider the 
following matters: 

Summary Agenda: No substantive 
discussion of the following items is 
anticipated. These matters will be 
resolved with a single vote unless a 
member of the Board of Directors 
requests that an item be moved to the 
discussion agenda. 

Disposition of the minutes of previous 
meetings. 

Request for extension of time to 
relocate the main office: 

Auburn Savings Bank. Auburn, New York, for 
an extension of time within which to 
relocate its main office from 72-74 Genesee 
Street to 91-95 Genesee Street. Aubum. 
New York. 

Reports of committees and officers: 

Minutes of actions approved by the standing 
committees of the Corporation pursuant to 
authority delegated by the Board of 
Directors. 

Reports of the Division of Bank Supervision 
with respect to applications or requests 
approved by the Director of Associate 
Director of the Division and the various 
Regional Directors pursuant to authority 
delegated by the Board of Directors. 

Discussion Agenda: 

No matters scheduled. 

The meeting will be held in the Board 
Room on the sixth floor of the FDIC 
Building located at 550 17th Street, N.W.. 
Washington, D.C. 

Requests for further information 
concerning the meeting may be directed 
to Mr. Hoyle L Robinson, Executive 
Secretary of the Corporation, at (202) 
389-4425. 

Dated: February 28.1983. 

Federal Deposit insurance Corporation. 

Hoyle L Robinson. 

Executive Secretary. 

JS-IIHMU Filed 2-2S-4J. 3 31 pm| 

MLLI*Q COOC S714-41-41 
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FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Agency Meeting 

Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.G 552b). notice is hereby given that 
at 2:30 p.m. on Monday, March 7,1983. 
the Federal Deposit Insurance 
Corporation’s Board of Directors will 
meet in closed session, by vote of the 
Board of Directors pursuant to sections 
552b (c)(2). (c)(4), (c)(6), (c)(8), and 
(c)(9)(A)(ii) of Title 5, United States 
Code, to consider the following matters: 

Summary Agenda: No substantive 
discussion of the following items is 
anticipated. These matters will be 
resolved with a single vote unless a 
member of the Board of Directors 
requests that an item be moved to the 
discussion agenda. 

Recommendations with respect to the 
initiation, termination, or conduct of 
administrative enforcement proceedings 
(cease-and-desist proceedings, 
termination-of-insurance proceedings, 
suspension or removal proceedings, or 
assessment of civil money penalties) 
against certain insured banks or officers, 
directors, employees, agents or other 
persons participating in the conduct of 
the affairs thereof: 

Names of persons and names and locations 
of banks authorized to be exempt from 
disclosure pursuant to the provisions of 
subsections (c)(8). (c)(8). and (c)(9)lA)(ii) of 
the “Government in the Sunshine Act” (5 
U.S.C. 552b (c)(6), (c)(8), and (c)(9)(A)(ii)), 
Note.—Some matters falling wilhin this 
category may be placed on the discussion 
agenda without further public notice if it 
becomes likely that substantive discussion of 
those matters will occur at the meeting. 

Discussion Agenda: 

Application for assistance under 
section 13(c) of the Federal Deposit 
Insurance Act: 

Name and location of bank authorized to be 
exempt from disclosure pursuant to the 
provisions of subsections (c)(4). (c)(8). 

(c)(8). and (c)(9)(A)(ii) of the “Government 
in the Sunshine Act“ (5 U.S.C. 552b (c)(4), 
(c)(0). (c)(8). and (c)(0)(A)(ii)). 

Personnel actions regarding 
appointments, promotions, 
administrative pay increases, 
reassignments, retirements, separations, 
removals, etc.: 

Names of employees authorized to be exempt 
from disclosure pursuant to provisions of 
subsections (c)(2) and (c)(6) of the 
“Government in the Sunshine Act“ (5 
U.S.C. 552b (c)(2) and (c)(6)). 

The meeting will be held in the Board 
Room on the sixth floor of the FD1C 
Building located at 55017th Street. N.W.. 
Washington. D C. 


Requests for information concerning 
the meeting may be directed to Mr. 
Hoyle L Robinson. Executive Secretary 
of the Corporation, at (202) 369-4425. 

Dated: February 28,1983. 

Federal Deposit Insurance Corporation. 
Hoyle L. Robinson. 

Executive Secretary . 

|s-an-«i nw 2 - 2 * 4 * am t*m| 

BtLUNQ COOC S714-01-M 


4 

FEDERAL MINE SAFETY AND HEALTH 
REVIEW COMMISSION 

February 25.1083. 

TIME AND DATE; 10 s.m.. Thursday. 

March 3.1983. 

place: Room 600,1730 K Street. NW., 
Washington. D.C, 
status: Open. 

MATTERS TO BE CONSIDERED: The 

Commission will consider and act upon 
the following: 

1. UMWA v. Secretary of Labor. Docket No. 
LAKE 82-70-R. 

(Issues include whether the Judge erred In 
holding that a representative of mJners 
lacks statutory authority to contest the 
Secretary's vacation of a section 
104(d)(1) withdrawal order.) 

It was determined by a unanimous 
vote of Commissioners that the 
Commission business required that a 
meeting be held on this item and that no 
earlier announcement of the meeting 
was possible. 

CONTACT PERSON FOR MORE 
INFORMATION: Jean Ellen (202) 853-5832. 

(S-jas-OJ Filed 2-2*43. 1133 «a| 

WLUNO COOC S73S-01-U 


5 

FEDERAL RESERVE SYSTEM 

(Board of Governors) 

“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: 48 FR 7848, 
Thursday. February 24.1983. 

PREVIOUSLY ANNOUNCED TIME AND OATE 
OF the MEETING: 10 a.m.. Monday. 
February 2a 1983. 

CHANGES IN THE MEETING: One of the 

items announced for inclusion at this 
meeting was consideration of any 
agenda items carried forward from a 
previous meeting: the following such 
closed item(s) was added: 

Proposed acquisition of computers within the 
Federal Reserve System. (This item was 
originally announced for a meeting on 
February 14,1983.) 

CONTACT PERSON FOR MORE 
information: Mr. Joseph R. Coyne. 
Assistant to the Board, (202) 452-3204. 


Dated: February 28,1983. 

James McAfee. 

Associate Secretary of the Board. 

IS-3B3-0 PWnj 2-2*4*. 1U pm) 

6!LUNG COOC S31O-01-II 


6 

NATIONAL MEDIATION BOARD 
time AND date: 2 p.m. Wednesday, 
March 9,1983. 

place: Board hearing room, eighth floor, 
1425 K Street NW.. Washington. D C. 

status: Open. 

MATTERS TO BE CONSIDERED: 

1. Ratification of Board actions taken by 
notation voting during the month of February. 
1983 

2. Other priority matters which may come 
before the Board for which notice will be 
given at the earliest practical time. 

SUPPLEMENTARY INFORMATION: Copies 
of the monthly report of the Board’s 
notation voting actions will be available 
from the Executive Secretary’s office 
following the meeting. 

CONTACT PERSON FOR MORE 
information: Mr. Rowland K. Quinn. 

Jr.. Executive Secretary: telephone (202) 
523-5920. 

Date of Notice: February 28.1983. 

|S-ZSO-63 PiWtJ 2-2*4* J J* pm| 

BN. LI MO COOC 7550-01 


7 

NUCLEAR REGULATORY COMMISSION 

Meeting 

date: Week of February 28,1983 

(Revised). 

place: Commissioners’ Conference 

Room. 1717 H Street NW.. Washington. 

D.C 

status: Open and closed. 

matters to 8E discussed: Tuesday . 

March J: 

2:30 p.m.: 

Discussion of Regulatory Reform Task 
Force—Administrative Proposals— 
Back fit Rule (Public Meeting) (As 
announced) 

Wednesday. March 2: 

KMX) a.m.: 

Discussion/Possible Vote on Contested 
Issues in Waterford Full Power 
Proceeding (Closed—Exemption 10) (As 
announced) 

2*10 p.m.: 

Briefing on Staff Actions Regarding 
Location of Emergency Operations 
Facilities (Public Meeting) (As 
announced) 

Thursday. March 3: 

KMX) a.m.: 
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Briefing on Nuclear Data Link (Public 
Meeting) (Additional item) 

2:00 p.m.: 

Briefing on Activities of Committee to 
Review Generic Requirements (CRGR) 
(Public Meeting) (As announced) 

3:30 p.m.: 

Aftirmation/Discussion and*Vote (Public 
Meeting) 

a. UCS Objection to Commission Meeting 
Re TMI-1 Seismic Concerns as Violating 
Ex Parte Prohibition (As announced) 

Friday , March 4: 

10:00 am.: 


Discussion of Possible Enforcement Action 
(Closed—Exemption 5) (As announced) 

2.-00 p.m.: 

Status and Discussion of Shoreham 
(Closed—Exemption 10) (Additional 
item) 

ADDITIONAL INFORMATION: 

On February 24 the Commission voted 4-0 
(Commissioner Asiudstine not present) to 
hold Status and Discussion of Shoreham, 
held that day. 

Affirmation of (a) Waste Confidence Order, 
(b) Rule on Extended Spent Fuel Storage, 
and (c) Regulations to Implement Pub. L 



€>7-415 scheduled for February 24. 
postponed. 

AUTOMATIC TELEPHONE ANSWERING 
SERVICE FOR SCHEDULE UPDATE: (202) 
034-1496. Those planning to attend a 
meeting should reverify the status on the 
day of the meeting. 

CONTACT PERSON FOR MORE 
information: Walter Magee (202) 634- 
1410. 

February 24. 1983. 

Walter Magee, 

Office of the Secretary. 

\S-VP-ta Kilrd J-» M U:4S ««j 

Bit L?M3 COOC 75SO-01-M 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Health Care Financing Administration 

42 CFR Part 405 

Medicare Program; Payment for 
Physician Services Furnished In 
Hospitals. Skilled Nursing Faciimee, 
and Comprehensive Outpatient 
Rehabilitation Facilities. 

agency: Health Care Financing 
Administration (HCFA). HHS. 
action: Final rule with c omment period 

summary: These rules revise the 
regulations that govern Medicare 
coverage and reimbursement for 
services of physicians who practice in 
providers such as hospitals, skilled 
nursing facilities (SNFs), and 
comprehensive outpatient rehabilitation 
facilities (CORF*). 

The regulations incorporate our 
decisions on the proposed rules 
published October 1,1982 (47 FR 43578). 
based on public comments and our 
analysis of those comments and the 
issues they raised. The regulations set 
forth basic criteria for distinguishing 
physician services reimbursable on a 
reasonable charge basis from physician 
services reimbursable only on a 
reasonable cost basis, establish how the 
amounts reimbursed will be determined 
on both charge and cost bases, set limits 
on the amounts reimbursable on a 
reasonable cost basis to providers for 
physician services, and establish more 
specific criteria for determining the 
basis and amount of payment for the 
services of anesthesiologists, 
radiologists, and pathologists. 

dates: Effective Date: These rules are 
effective for physician services 
furnished on or after May 31.1983. 

(Note: 42 CFR 405.550(e). affecting 
agreements under which physicians 
assume some or all of the operating 
costs of a provider department, contains 
provisions indicating that it will not be 
applied until June 30.1983. for services 
furnished under agreements established 
on or after July 1.1966. and until March 
2,1985; for services furnished under 
agreements established before July 1. 
1966. 

comment DATE: To assure 
consideration, comments must be 
Ncsivsd by April t, 1983. 

address: Address comments in writing 
to: Health Care Financing 
Administration. Department of Health 
and Human Services, Attention: BPP- 
192-FC, P.O. Box 17073. Baltimore. 
Maryland 21235. 


In commenting, please refer to file 
code BPP-192-FC. If you prefer, you may 
deliver your comments to Room 132 East 
High Rise Building. 6325 Security 
Boulevard, Baltimore. Maryland, or to 
Room 309-C Humphrey Building, 200 
[^dependence Ave.. SW.. Washington, 
D.C. 

Comments will be available for public 
Inspection, beginning approximately 
three weeks after publication, in Room 
309-C of the Department's offices at 200 
Independence Ave.. S.W., Washington. 

D.C. on Monday through Friday of each 
week from B;30 a.m. to 5:00 p.m. (202- 
245-7890). 

FOR FURTHER INFORMATION. CONTACT: 

Leonard Peshkin (301) 594-1115. 

SUPPLEMENTARY INFORMATION: 

Overview 

On October 1.1982, we proposed to 
make significant changes in the 
regulations that govern Medicare 
payment for physician service* in 
providers (47 FR 43578). In response to 
our request for public comment on these 
proposed regulations, we received over 
3500 substantive comments, muny of 
which were detailed and technical. This 
document responds to those comments, 
announces our decisions on the Issues 
raised by our October 1.1982 proposals, 
and sets forth final regulations that 
implement those decisions. 

Because of the number and 
complexity of the comments we 
received on our October 1,1982 
proposals, this document is necessarily 
lengthy. To assist readers in referring to 
our discussion of specific issues, we 
have provided the table of contents set 
forth below. 

We wish to note at this point that the 
major substantive differences between 
the proposed and final regulations are 
that: (1) These final regulations will not 
require the application of reasonable 
compensation equivalent (RCE) limits in 
determining Medicare Part B reasonable 
charge payment for physician services 
to patients; and (2) These final 
regulations will permit Part B 
reasonable charge payment to be made 
for up to four (rather than only two) 
concurrent anesthesia procedures. In 
addition, we are providing a delayed 
effective date for certain provisions that 
apply where services sre furnished 
under lease agreements. These issues 
and others are discussed more fully in 
the following material. 

Table of Contents 

I. Background 

A. Statutory Authority and Requirements 

B. Proposed Regulations 

C Number and Types of Public Comments 

II. Major Features of Final Regulations 


III. General Comments 

A, Need for Revised Regulations and 
Payment Procedures 

B. Scope of the Regulations 

IV. Distinguishing Physician Services to 

Providers from Physician Services to 
Patients 

A General Rules 

B. Summary of Comments 
C Response to Comments 

V. Payment for Physician Services to 

Providers 

A. Allocation and Reporting of 
Compensation Costs 

B. Assumed Allocation of All 
Compensation to Patient Services 

C. Allocation of AH Compensation to 
Provider Services 

D. Effect of Failure to Submit an Allocation 
Agreement 

R. Cost of Certain Provider Services to 
Physicians 

F. Effect of Physician’s Assumption of 
Operating Costs 

Vt Payment for Physician Services to 
Individual Patients 

A. Customary and Prevailing Charges 

B. Compensallon-Related Customary 
Charges 

C. Effect of Change of Compensation 
Agreement on Customary Charges 

D. Elimination of Reimbursement of 
Physicians' Services Using a Schedule of 
Charges Unrelated to Compensation 

E. Changes in Billing Methods for 
Reasonable Charge Payment 

VU. Reasonable Compensation Equivalent 
limits 

A. General Rules for Setting Reasonable 
Compensation Equivalents (RCE) 

B Methodology for Establishing RCE Limits 

C. Updating the RCE Limits 

D. Application of RCE Limits 

B. Exceptions to the RCE Limits 

F. Initial Implementation of the RCE Limits 
VUl. Agreements between Physicians and 

Providers 

A. Noninterference with Contractual 
Agreements 

B. Effect of Regulations on Existing 
Contractual Agreements 

C Agreements Concerning Physician 
Billing 

IX. Anesthesiology Services 

A. Personnel Administering Anesthesia 
B* Payment for Concurrent Anesthesia 

Services 

C Use of CRNAs Employed by Providers 

X. Radiology Services 

A. Identifying Physician Radiology Services 

B. Level of Payment for Radiology Services 

XI. Pathology Services 

A. Differentiating Physician and Provider 
Services: Anatomical Pathology Services 

B Differentiating Physician and Provider 
Services: Clinical Laboratory Services 
C Criteria for Identify ing Pathology 
Consultations Reimbursable on a 
Reasonable Charge Batts 
XU. Implementation and Interaction with 
* Other Regulations 
A Effective Date and Implementation 

B. Interaction with Other Regulations 
XIII. Other Required Information 
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A. Reporting and Recordkeeping 
Requirements 

B Other Changes 

C. Impact Analysis 

D. Public Comments 

R Subject Headings Used in the Code of 
Federal Regulations 
Taxi of Pina) Regulations 
Appendix I—Regulator)* Impact Analysis and 
Regulatory Flexibility Analysis 
Appendix II—Geographic Area 
Classifications for RCE Limits 

1. Background 

A . Statutory Authority and 
Requirements 

The Medicare program was 
established in 1985 by the addition of 
Title XVUI to the Social Security Act 
Under sections 1102 and 1871 of the Act, 
the Secretary has broad authority to 
issue regulations as necessary to cany 
out the efficient administration of the 
insurance programs under Title XVIII. 
This authority is exercised consistently 
with section 1801 of the act, which 
prohibits any Federal officer or 
employee from interfering with the 
practice of medicine; the manner in 
which medical services are provided; 
the selection or compensation of any 
officer of employee of any institution, 
agency, or person providing health 
services; or the administration or 
operation of any provider of health care 
services. 

The Social Security Amendments of 
1965 established two insurance 
programs. These are a Hospital 
Insurance Program, which is governed 
by the statutory provisions of Part A of 
Title XVIII (sections 1811 through 1818), 
and a Supplementary Medical Insurance 
Program, which is governed by Port B of 
Title XVII! (sections 1831 through 1844). 
Miscellaneous provisions In Part C of 
Title XVIII establish definitions and 
rules applicable to both insurance 
programs. 

Under Part A, beneficiaries are 
eligible to have certain covered provider 
services paid for. Including inpatient 
hospital services, as specified in section 
1812 of the Act. Section 1814(b) requires 
that the Medicare program pay 
providers of services for Part A services 
an amount that is the lesser of the 
provider’s customary charges for those 
services or the reasonable cost of those 
services. (This rule is subject to certain 
exceptions as specified in section 
1814(b).) Since moat providers’ 
customary charges for services exceed 
the costs of the services. Medicare 
r^nerally pays providers for their 
services on a reasonable cost basis. 
“Reasonable cost” is defined in section 
iam(v). Section 1861(b) of the Act 
defines inpatient hospital services, and 


excludes services to outpatients and 
medical and surgical services of 
physicians from that definition. 

Under Part B. beneficiaries are eligible 
to have medical and other health 
services which have been furnished to 
them, as specified in section 1832, 
reimbursed. The definition of “medical 
and other health services” in section 
1861(9) includes outpatient hospital and 
CORF services and “physicians' 
services”. 

Section 1861(q) of the Act defines 
“physicians' services” as professional 
serv ices performed by physicians 
(defined in section 1861 (r) to include 
doctors of medicine or osteopathy, 
dentists, dental surgeons, and. in regard 
to certain functions, podiatrists, 
optometrists, and chiropractors), 
including surgery, consultation, and 
home, office, and institutional calls, but 
excluding services furnished by interns 
and residents. 

Part B services furnished by a 
provider, such as a hospital or SNF, 
excluding physicians' services furnished 
in a provider to individual patients, are 
reimbursed based on the lesser of the 
reasonable cost of. or the customary 
charges with respect to, the services in 
accordance with section 1833(a)(2) of 
the Act (CORF services are reimbursed 
based on the costs that are reasonable 
and related to the cost of furnishing the 
services in accordance with section 
1833(a)(3) of the Act.) Since most 
providers' charges exceed their cost 9 , 
payment is generally made on a 
reasonable cost basis. Reasonable costs, 
under either Part A or Part B. are 
determined under the rules in section 
1861(v). 

Title XVIII includes no definition of 
reasonable charge comparable to that 
for reasonable cost. Instead, the basic 
rules on payment of reasonable charges 
for physicians' services are set forth in 
section 1842(b)(3) of Part B. (Section 
1842(b)(6) includes additional rules 
applicable to payment for physicians* 
services furnished in a teaching 
hospital.) Section 1842(b)(3) requires 
each Medicare Part B carrier to ensure 
that payments made on a charge basis 
are determined to be reasonable on, 
among other things, the basis of 
comparison with the physician’s 
customary charges for similar services, 
as well as with the prevailing charges in 
the locality for similar services. 

It is apparent from the nature of the 
comparisons a carrier is required to 
make in determining the reasonableness 
of charges that payment on a reasonable 
charge basis should be related to a 
particular covered service furnished to a 
particular eligible beneficiary. Our 
original regulations, therefore. 


distinguished between a physician's 
professional services of benefit to 
patients generally, which constitute 
services furnished to or on behalf of the 
provider and are reimbursable to the 
provider on a reasonable cost basis 
(under Part A for inpatients and under 
Part B for outpatients), and “physician's 
services’* reimbursable on a reasonable 
charge basis under Part B. This 
distinction is implicit in the definition of 
“physicians* services” given in 1861 (q) 
of the Act. which lists, as examples of 
the kinds of services covered by the 
definition, services that are identifiable 
services to particular patients. We have 
always held that a physician's service 
reimbursable on that basts is "an 
identifiable service requiring 
performance by a physician in person, 
which contributes to the diagnosis of the 
condition of the patient * * \ or 
contributes to the treatment of such 
patient." (42 CFR 405.483(a).) 

Since the beginning of the program, 
some physicians have disagreed with 
the appropriateness of treating some 
services performed by physicians as 
reimbursable only on a reasonable cost 
basis. These physicians hold that it was 
the intent of Congress that ail 
physicians' professional services be 
reimbursed on a reasonable charge 
basis under Part B. In part, they base 
their argument on the fact that the 
statute, in defining “physicians' 
services” at section 1861(q), did not 
explicitly refer to such services as being 
furnished by a physician in person to an 
individual patient. However, we 
believed that the statute was intended 
to be interpreted in the way we have 
described, and since the beginning of 
the Medicare program our regulations 
have been framed accordingly. 

fn 1967. Congress legislated certain 
adjustments to the newly enacted 
Medicare program. The legislative 
history of one of these provisions (Sec. 
131 of Pub. L 90-248) observed that: 
“Physicians' charges for services to 
individual Medicare patients are 
covered under the [supplementary) 
medical insurance program. On the 
other hand, the compensation that some 

e darts receive from or through a 
tal fdr services which benefit 
patients generally (for example, 
administrative services, committee 
work, teaching, research, and general 
supervision) as well as other costs the 
hospital incurs in providing covered 
services (for example, salaries of 
technicians employed by the hospital, 
overhead, and equipment) are 
reimbursable under the hospital 
insurance program.” S. Rep. No. 744, 

90th Congr., 1st Sess. 68 (1907). This 








showed the correctness of our 
interpretation of the original act. 

This intent was reaffirmed by 
Congress when it enacted Section 948 of 
the Medicare and Medicaid 
Amendments of 1980, Pub. L 98-499. 
which added Section 1842(b)(6) to the 
Social Security Act (42 U.S.C. 1395u{0)). 
Section 1842(b)(6) was enacted to ensure 
that charges under Part B are not billed 
for educational or supervisory services 
of physicians in teaching hospitals. The 
legislative history explains: ‘The 
Medicare program, Title XVIII of the 
Social Security Act is comprised of two 
complementary programs—the Hospital 
Insurance program [Part A) which 
generally pays for institutionally 
provided services * * # such as hospital 
care, and the Supplementary Medical 
Insurance program (Part B) which pays 
for physician, diagnostic, and 
ambulatory services. This structure 
raised several administrative questions 
when applied to the nation's teaching 
hospitals where the physicians provide 
both professional medical services to 
individual patients and educational and 
supervisory services to the hospital 
itself. Essentially, the bipartite structure 
of the medical program necessitated that 
the dual activities of these teaching 
physicians be clearly separated for 
reimbursement purposes between the 
Hospital Insurance and Supplementary 
Medical Insurance components of 
Medicare. * * * (When the physician 
provides] only educational or 
supervisory services * * * the costs of 
the services are included In the 
reimbursement from the hospital 
component of Medicare.” Although this 
provision pertains specifically to 
problems that arose in the teaching 
hospital setting, it expresses the 
longstanding intent to treat physician 
services to individual patients 
differently from physician services to 
providers. Congress has clearly long 
understood the Medicare program to 
require this distinction and has 
repeatedly acted upon this 
understanding in amending the statute. 

Most importantly, our interpretation 
of the intent of the original Medicare 
statute was squarely reaffirmed when 
Congress provided, in section i08 of the 
Tax Equity and Fiscal Responsibility 
Act of 1982 (Pub. L 97-248: enacted 
September 3.1982). for the addition of a 
new section 1887 of Title XVIll of the 
Social Security Act and n conforming 
change to section 1861(v)(7). Section 
1887 deals explicitly with distinguishing 
between physicians' professional 
services to patients and services to 
providers. This section specifies that, in 
reimbursing the services of provider- 


based physicians, we must apply certain 
standards of reasonableness to the costs 
providers incur for physician services to 
the providers. (Generally, physicians are 
considered “based” in a hospital or 
other provider if they receive 
compensation from the provider or 
another entity for services furnished in 
the provider.) Section 1887(a)(1) directs 
the Secretary to issue regulations setting 
forth criteria for services furnished by 
physicians in hospitals and SNFs that 
distinguish services: 

(A) Which constitute professional medical 
services which ire personally rendered for an 
Individual patient by a physician and which 
contribute to the diagnosis or treatment of an 
individual patient and which may be 
reimbursed as physicians* services under part 
B, and 

(B) Which constitute professional services 
which are rendered for tho general benefit to 
patients in a hospital or skilled nursing 
facility and which may be reimbursed only 
on a reasonable cost basis. 

This statutory language differed 
somewhat from that in our existing 
regulations, which define, at 42 CFR 
405.483(a). a physician’s professional 
service to a patient as “an identifiable 
service requiring performance by a 
physician in person, which contributes 
to the diagnosis of the condition of the 
patient * * or contributes to the 
treatment of such patient.” Senator 
Robert Dole, chairman of the Senate 
Finance Committee, explained that 
intent of this provision when he 
presented the bill’s final version for 
Senate approval: 

While this provision has been slightly 
modified in conference, the intent in making 
this change remains the same. Under the 
amendment, the Secretary Is required to 
differentiate those services that require a 
physician to personally perform in the 
diagnosis or treatment of a patient's illness 
from those activities that are of a general 
administrative nature. General administrative 
services—such as supervision of personnel 
who perform clinical laboratory tests—and 
those services that do not require a physician 
to perform in person are to be reimbursed as 
a hospital service on a coat basis. These 
distinctions will assure the appropriate 
source of payment, while continuing to 
reimburse physicians a reasonable amount 
for the services they perform. Our intention 
was not to penalize but rather to create some 
equity between the way we pay physicians 
generally and the way we pay thoae who are 
hospital based.” (Congressional Record, vol. 
128. No. 115. August 19.1982. S1Q9Q2-) 

Therefore, the intent underlying that 
in section 1887(a)(1) is closely allied to 
that expressed on our existing 
regulations. 

In addition to requiring improved 
distinctions between physicians* 
services to individual patients and to 


providers, section 1887 includes 
provisions requiring that, in determining 
reasonable cost reimbursement for 
physician services to providers, only 
those costs be recognized as reasonable 
that: 

• Are related to the amount of time 
actually spent by a compensated 
physician in furnishing such services 
(section 1887(a)(2)(A)): and 

• Do not exceed the reasonable 
compensation equivalent for such 
services, as established in regulations 
(section 1887(a)(2)(B)). 

Section 1887(a)l2)(C) authorizes the 
Secretary to grant exceptions to 
providers that cannot recruit or maintain 
an adequate number of physicians on 
account of these reimbursement limits 
(that is, the reasonable compensation 
equivalents). Such exceptions would 
allow the provider to be reimbursed for 
compensation higher than the limit in 
order to ensure adequate physician 
services. 

B. Proposed Regulations 

On October 1.1982. we published a 
Notice of Proposed Rulemaking (NPRM) 
to implement section 1887(a) (47 FR 
43578) and to make other changes in our 
regulations governing reimbursement of 
services furnished by provider-based 
physicians. We initially provided a 30- 
day period for public comment on the 
NPRM. However, on November 1.1982, 
we published a notice to extent the 
public comment period through 
November 16.1982 (47 FR 49-115). 

In addition to implementing the 
provisions of section 1887(a) of the 
Social Security Act. we had several 
other objectives in developing the 
NPRM published on October 1,1982, 

One of the objectives was to correct the 
payment problems indicated by studies, 
cited in the NPRM preamble, that 
showed that Medicare was paying 
unreasonably high amounts in some 
cases for services furnished by provider- 
based physicians. These studies also 
showed that Medicare sometimes 
inadvertently paid for a single service as 
both a hospital service and a physician 
service. These excessive and duplicate 
payments arose most often In payments 
for the services of physicians who 
practice primarily In providers, such as 
radiologists, anesthesiologists, and 
pathologists. 

To deal with these problems, we 
concluded that we need to: 

• Improve implementation of the 
statutory requirement that the 
professional services a physician may 
perform for a provider that benefit 
patients generally (such as managerial 
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and quality control activities) be 
reimbursed (subject to the lesser of 
cost or charges rule in section 1814(b) 
of the Act) only on a reasonable cost 
basis (from the Part A Trust Fund for 
inpatients and from the Part B Trust 
Fund for outpatients) and that 
"physicians 4 services' 4 personally 
rendered for individual patients be 
paid for only on a reasonable charge 
basis (from the Part B Trust Fund); 

• Ensure that payments for service 
furnished by provider-compensated 
physicians are reasonable in amount: 

• Avoid duplicate payments for a single 
service from both Part A and Part B 
Trust Funds as both a provider and a 
physician service: and 

• Impose billing and payment 
procedures that fulfill these objectives 
and that are administratively sound, 
simple, and efficient. 

The underlying prerequisite for 
realising all these objectives is to 
differentiate between those physicians' 
services that may be reimbursed on a 
reasonable charge basis, and those 
which should be reimbursed to a 
provider on a reasonable cost basis. 

To achieve these objectives, the 
October 1,1982 NFRM set forth 
proposed new regulations that would: 

• Restate and clarify the general rules 
governing payments to providers for 
the reasonable costs of compensating 
physicians. 

• Restate the criteria that must be met 
for a physician's service to be paid for 
on a reasonable charge basis; that is. 
generally, that the service: 

—must be personally furnished for an 
individual patient by a physician; 
—ordinarily requires performance by a 
physician, and is not frequently and 
consistently furnished by 
nonphysicians: and 
—contributes to the diagnosis or 
treatment of an individual patient. 

• Provide that when a physician 
assumes some or all of the costj of 
furnishing services in a provider to the 
provider's patients, only "physicians' 
services" to individual patients may 
be paid for on a reasonable charge 
basis, and that the costs of the 
nonphysician inputs in providers must 
be paid through the provider on a 
reasonable cost basis. 

• Establish prospective limits, adjusted 
by specialty and location, on the 
amount of physician compensation 
paid by a provider that we would 
consider reasonable in determining 
Medicare payments for physician 
services to both providers and 
individual beneficiaries. Of course, 
the compensation limits would apply 
only to amounts paid by Medicare to 


the provider. The provider and 
physician remain free to negotiate and 
enter into whatever compensation 
agreements they wish. In addition, we 
would allow exceptions to the 
compensation limits for providers 
unable to recruit physicians under the 
established compensation levels. 

• Establish specific rules for coverage 
as well as rules for determining the 
amounts of reasonable charge 
payments for services by certain 
medical specialists, as follows: 

—Radiologists' services—in determining 
reasonable charges to account for the 
differences between services 
furnished in an office where the 
physician incurs overhead costs and 
services furnished in a provider where 
the provider bears much of those 
costs. 

—Anesthesiologists' services—allow 
payment on a reasonable charge basis 
for a physician's services for up to 
two concurrent procedures: in 
determining reasonable charges, 
account for services that are furnished 
by a nurse anesthetist employed by 
the provider, rather than the 
anesthesiologist 
—Pathologists' services—specify 
pathology services considered to meet 
the conditions for reasonable charge 
payment as "physicians' services", 
excluding clinical laboratory services 
that are not performed by a physician 
in person for individual patients and 
do not require performance by 8 
physician. 

—Eliminate a billing form (HCFA-1554) 
now used by providers to bill for 
physidan services. This form does not 
contain sufficient information to 
permit carriers to identify services 
appropriately paid on a charge basis. 

C. Number and Types of Public 
Comments 

We received well over 7500 pieces of 
correspondence in response to 
publication of the NPRM. While over 
4000 of these were requests to extend 
the comment period, we also received 
3516 substantive comments that had 
been postmarked by November 18. and 
more than 200 additional substantive 
comments postmarked after the close of 
the comment period. We divided the 
substantive comments into rough 
categories by type, considering the 
nature and viewpoint of the commenter. 
as follows: 


Category of oowiwiai 

NUfflCMr 

povteo 

1 Aaaocteaom. aQomoy*. oona«Mi art «o> 

18 


Category of cowwtei 

Nunbm 

posted 

tewufy 

l Hotplate, macftc* tortote. art can** 

1M 

3. Pafitotogtata _____ 

iwe 

4 feiKtogote___ 

92 

S A/wsmesologiaia ____ .... .. 

•7 

a Qtef nhfmna^m 

7 Nonc#y»oan twaflh paraonnaf. uefi aa 

71? 

m*»cai teertoiogptea art mnt anoWtefeta 

1424 

S Mtecnwrwooa oonwrm*m% ndutteg pa¬ 


wn*. bmfoaftea. art the general pubkc,.. . 

13f 

Total _ 

3510 


This breakdown may be used only for 
rough comparisons, since many 
comments could potentially have been 
assigned to more than one category. For 
example, a laboratory director could be 
considered to be commenting personally 
or on behalf of a hospital, or an officer 
of a local medical society could be 
commenting personally or on behalf of 
the membership. Further, some letters 
were probably counted more than once, 
since we may have incorporated in our 
files several copies addressed to HCPA, 
the Secretary, Congressmen, and othere 

In addition to commenting specific 
provisions of the NPRM. a number of 
individuals and organizations expressed 
concern regarding the need for revised 
regulations and the relationship of our 
proposals to the provisions of the 
Medicare law. To respond to these 
commenters* concerns, and to forestall 
further confusion regarding the basis 
and purpose of these regulations, we are 
providing the discussion set forth in 
section III below. 

We have analyzed the comments on 
the NPRM. and have continued our own 
analyses of reimbursement patterns, 
practices, and problems. As a result of 
these analyses, we have made some 
revisions of the proposed rules, and are 
publishing them now as final rules. In 
sections IV through XI of this preamble, 
and. where appropriate, in the 
Appendixes to this document, we 
discuss the comments received on 
specific NPRM proposals, set forth our 
responses to those comments, and 
describe the changes made in the rules 
as a result of them. 

II. Major Features of Final Regulations 

We have revised the final regulations 
somewhat to improve their clarity and 
to incorporate changes we believe are 
needed based on the comments we 
received. The final regulations set forth 
below reflect one major substantive 
change from the proposal, in that they 
do not provide for the application of 
RCE limits in determining Part B 
reasonable charge payments for 
physician services to patients. In view of 
the issues raised by our proposal to 
apply the RCE limits to those payments, 
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and the concerns expressed by 
commented on this proposal, we have 
decided not to apply these limits at this 
time. 

in addition to making this major 
change, we have: 

• Restated the required criteria for a 
physician's service to be reimbursable 
on a reasonable charge basis, deleting 
the requirement that such services not 
be “frequently and consistently 
furnished by a nonphysician"; 

• Refined our methodology for 
establishing compensation equivalent 
limits, resulting in somewhat lower 
levels of mean annual full-time 
equivalent income: 

• Allowed for adjustments to the RCE 
limits to account for the coals of 
malpractice insurance, continuing 
medical education, and professional 
memberships; 

• Revised the criteria governing 
concurrent anesthesiology services 
reimbursable on a reasonable charge 
basis to allow such reimbursement for 
up to four concurrent procedures, 
providing that the other criteria are 
met; 

• Restated the required criteria for a 
pathology consultation to be 
reimbursable on a reasonable charge 
basis, taking into consideration 
comments on establishing normal 
ranges for test results; and 

• Decided to delay the application of 
the requirement related to leased 
departments or services an additional 
30 days for services furnished under 
agreements established on or after 
July 1.1966 and two years for services 
furnished under agreements 
established before July 1.1966. 

We have also reconsidered our 
previous proposal, put forth in the 
NPRM. to extend combined billing, 
allowing all phySlcian specialties to use 
this billing method. We are now 
considering eliminating combined billing 
altogether, and are so proposing in this 
document. See the discussion of billing 
in section VI. E. of this preamble. 

III. General Comments 

A. A feed for Revised Regulations and 
Payment Procedures 

Several comment era questioned the 
need for our proposed changes in the 
regulations and suggested that our 
proposals be withdrawn. 

As explained in the NPRM. we believe 
our original program regulations set 
forth valid general principles for 
implementing the statutory requirements 
regarding payment for services of 
physicians in providers. 1 lowever, the 
payment rules contained in those 
regulations are not sufficiently explicit 


to implement fully the Medicare law. 
and. of course, do not take Into account 
all of the provisions of new section 1887 
of the Act In order to implement section 
1867. we must issue regulations that 
distinguish more clearly between the 
services of physicians in providers that 
may be reimbused on a charge basis, 
and those that should be reimbursed on 
a cost basis as provider services In 
addition, the existing regulations do not 
deal with the differences in the ways 
certain specialists (such as 
anesthesiologists, radiologists, and 
pathologists) practice medicine in 
rovider settings. For these reasons it 
as been difficult, under existing 
regulations, to develop and apply 
effective tests of reasonableness that 
can be used in determining payment for 
services of physicians hi providers. 

Additionally, since the publication of 
the original regulations in I960, several 
developments have occurred that greatly 
affect the manner in which services of 
physicians in provider settings are 
reimbursed. Ptrst. many radiologists and 
pathologists who previously bad been 
paid by providers for their services to 
provider patients began to bill charges 
to the Medicare carrier or the patient for 
their services. Second, physidans* 
financial agreements with providers 
became more complex. Finally, it 
became a more common practice for 
anesthesiologists to involve 
nonphysidan anesthetists more 
extensively in the delivery of anesthesia 
services, and to bill the carrier or the 
patient for the anesthetists services as 
physician services. We believe these 
developments in many cases have 
resulted in increases in the level of 
Medicare payment for services of 
physicians in provider settings beyond 
appropriate levels of "reasonableness”, 
in duplicative payments from both trust 
funds, in payments from the wrong trust 
fund, and in inappropriate charges to 
Medicare beneficiaries for inpatient 
hospital services and other provider 
services. 

Therefore, these revised regulations 
set forth general conditions for 
reasonable coat and charge payments 
for services of all physicians in 
providers and provide additional 
conditions and tests of reasonableness 
for determining reasonable charge 
payments for anesthesiology, radiology, 
and laboratory services. In addition, we 
plan to reform our current hilluig 
procedures by eliminating billing by a 
provider on behalf of a physician of 
compensation-related charges for 
physician services on the HCFA-1554 
billing forms, and by requiring 
additional information to be submitted 
with certain other billings. 


B . Scope of the Regulations 

In the October 1.1982 NPRM. we 
proposed to apply the revised rules to 
"institutional providers", described in 
that document as hospitals and SNFs. 
Since that publication, we have issued 
final regulations for CORFs. enabling 
them to participate as providers in the 
Medicare program (47 FR 56282; 
December 15.1982). In the preamble to 
those final rules, we stated that we 
would apply the same rules for 
reimbursement of physician 
compensation costs as are used for 
hospitals and SNFs. (Even though 
section 1887 does not explicitly require 
us to apply these rules in determining 
payment for physician services to 
CORFs. we believe their application is 
needed to implement the CORF 
legislation properly and. in particular, to 
ensure that Medicare docs not pay 
amounts for services to CORFs that 
would be considered unreasonable for 
similar services to hospitals and SNFs ) 
Therefore, we are including CORFs in 
these final rules. 

We received several comments asking 
whether the regulations would apply to 
nursing homes or rehabilitation 
hospitals, m addition to acute care 
hospitals. We wish to make clear that, 
except with respect to the services 
discussed in the immediately following 
paragraph, these final regulations apply 
to all services, whether furnished to an 
individual patient or to a provider for 
the general benefit of patients, that a 
physician furnishes In a hospital. SNF. 
or CORF. The hospitals affected include 
ail facilities certified as hospitals under 
sections 1861 (e), (f). and (g) of the Act. 
including psychiatric and tuberculosis 
hospitak. 

The one exception to the applicability 
of these regulations is those physician 
services reimbursable under Part B on a 
reasonable charge basis, furnished in a 
teaching setting, for which the 
determination of reasonable charges is 
also governed by our regulations at 42 
CFR 405.520 through 405.525. Those 
regulations apply when teaching 
physicians, interns or residents are 
involved in the delivery of the 
physician's services. In addition, if the 
provider is a teaching hospital, it may 
elect reasonable cost reimbursement for 
all physician services to its Medicare 
patients, under regulations at 42 CFR 
405.465. 

Because of problems related to the 
administration of the regulations 
relating specifically to teaching 
hospitals, and to implement section 
1861(b)(7) of the Sociul Security Act (as 
amended by section 948 of Pub. L 96- 
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499), we also plan to publish, in a 
separate document, proposed 
regulations which would establish 
special new rules on charge payment for 
services of physicians in teaching 
hospitals. Those new rules would 
supersede 12 CFR 405-520 and 405 521 
when they become effective 

Several teaching hospitals and 
medical schools commented that certain 
provisions of the NPR.M should not be 
applied to their situations without 
qualification. We agree Therefore, we 
have clarified our discussion below of 
those provisions of these regulations to 
avoid misunderstanding, and to mqk g 
clear, where appropriate, that we will 
not extend those provisions of these 
final regulations to teaching settings, 
pending a comprehensive analysis of 
proper reimbursement policy for 
teaching hospitals through rulemaking 
procedures. However, with the 
exception of those provisions, the other 
requirements of these regulations wilt 
apply to both teaching and non~teaching 
providers. 

Some hospitals have also commented 
that the NPRM did not make clear 
whether the proposed new rules would 
replace the rules for reimbursement of 
physician services related to outpatient 
maintenance dialysis services, where 
the physicians funiishing such services 
are compensated through a hospital- 
based dialysis facility. Our current 
regulations governing these payments 
are at 42 CTO 405.542. We have also 
proposed to amend those regulations, in 
an NPRM published February 12,1982 
(47 FR 6556). In any event, we expect 
payment for such physician services to 
be governed by { 405342. not these 
rules. 

IV. Distinguishing Physician Services to 
Providers From Physician Services to 
Individual Patients 

A. General Rules 

1. Introduction . These regulations 
implement section 1887(a)(1) of the Act 
by providing criteria that dearly 
distinguish between physicians' services 
to an individual patient, which are 
reimbursable on a reasonable charge 
basis under Part B, and physicians' 
services to a provider, which are 
reimbursable only on a reasonable cost 
basis. The regulations specify certain 
criteria that must be met for a physician 
service to be reimbursable on a 
reasonable charge basis. Generally, a 
physician service furnished in a 
provider that does not meet these 
criteria will be paid for, as a provider 
Bervice, on a reasonable cost basis. 

Thus, except for physician services that 
are clearly not covered under either Part 


A or Part B of Medicare, such aa 
research, all physician serves* 
furnished for the benefit of Medicare 
b^nafisftrefire would be rdabomble. 

Physician services to provider* that 
is. services of phymoans thm Jo not 
m*H*t the rendition* for charge payment 
but benefit a provider or its patients 
generally, always hove been considered 
provider services under aur regulations* 
The costa of these services have bees 
allowed as provider costa, and have 
been reimbursable only an a reasonable 
cost basis. Some physicians have 
disagreed with this policy m that they 
believe that <*H professional activities of 
physicians should be reimbursed on a 
reasonable charge basis under Part B, 
whether or nof they are specific services 
to individual patients, and have billed 
accordingly. Procedures for determining 
payment for these physician services 
have not been effective because of the 
relative lack of specificity in the criteria 
for distinguishing between the services 
of physicians in providers that qualify 
for charge payment, and those that are 
to be paid for only on a cost baais. As a 
result, those regulations have not been 
implemented uniformly enough in all 
parts of the country or in all settings in 
in the same part of the country. We 
believe these problems have led to 
improper payments for some services 
because carriers and intermediaries 
have difficulty making the comparisons 
needed to ensure that cost and charge 
payments are reasonable and do not 
duplicate each other. 

2. Historical Background. Because of 
these problems, particularly in regard to 
payment for pathology services, on 
March 11,1980 we published a notice in 
the Federal Register (45 FR 15550) that 
announced that we would, effective July 
1,1980, uniformly enforce the 
regulations at 42 CFR 405.483(a) with 
respect to services of hospital-based 
physicians. In that notice, we stated our 
specific intent to apply these regulations 
in making payments for clinical 
laboratory services in providers, to 
preclude Part B reasonable charge 
payment for clinical laboratory services 
furnished in providers to provider 
patients. Our decision to preclude Part B 
payment on a reasonable charge basis 
for these services was based on our 
understanding of the distinctions in the 
statute and regulations between 
physician services and provider 
services. 

The College of American Pathologists, 
along with other groups and individuals, 
filed a lawsuit in the U.S. District Court 
for the Eastern District of Arkansas, 
Western Division, challenging the effect 
of the March 11.1980, notice. In June 


1980, the court entered a prehrainu rv 
injunction against the Department 
preventing implementation of the notice 
to deny reimbursement on a reasonable 
charge basis under Medicare Part B far a 
physician s professional component of 
clinical laboratory procedures until the 
issues raised in the lawsuit were 
decided. Following a request by HCPA 
for clarification of the preliminary 
injunction, the court issued » revised 
injunction in November 1980. Thu 
revised injunction limited the sco pe of 
application of the original injunction to 
instances in which, prior to the court's 
preliminary injunction, a physician w.m 
receiving reasonable charge 
reimbursement under Part B of Medicare 
for a professional component of such 
clinical pathology procedures, had 
received such reimbursement, or had 
applied to receive such reimbursement 
On October 6,1981, HCFA published 
a notice in the Federal Register (48 FR 
49126) withdrawing the March It, 1980 
notice. We stated in that withdrawal 
notice that we would reassess the 
policies governing reimbursement for 
the services of hospital-based 
physicians and rulemaking. At the same 
time, the Department filed a motion with 
the U.S. District Court to dismiss the 
May 1980 suit. On October 1.1982. the 
court issued an order allowing us to 
engage in rulemaking without being 
restrained in any way by the 
preliminary injunction. 

After the withdrawal of the March II. 
1980 notice, we proceeded to develop 
draft proposed regulations addressing 
problems related to physician services 
furnished in provider settings, including 
improved criteria for distinguishing 
physician services to providers from 
services to patients. While these draft 
proposals were undergoing review. 
Congress added a new section 1887 to 
the Social Security Act. 

X Allowable Costs uf Physician 
Services to ihvvkiers. Physician 
services to the provider are defined in 
section 1887(a)(1)(B) as ''professional 
services which are rendered for the 
general benefit to patients in a hospital 

or skilled nursing facility.. As 

noted above, we have extended the 
application of these rules to CORFs. as 
well as to hospitals and SNFs. These 
physician services to the provider 
represent activities that benefit the 
provider or the patients generally or that 
do not require performance by a 
physician. They include, but are not 
limited to, teaching or supervision of 
professional or technical personnel, 
administration or management of a 
hospital department, quality control 
activities, and work schedule planning. 
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The costs of physician services to the 
provider are allowable if— 

• The services do not meet the criteria 
for reasonable charge reimbursement; 

• The services do not include physician 
availability services (except for 
reasonable availability services 
furnished for emergency rooms); 

• The provider has incurred a cost for 
the services; and 

• The costs of the services meet the 
requirements in our cost 
reimbursement regulations, including 
at 42 CFR 405.451 regarding costs 
related to patient care. 

4. Standby and availability services. 
Comment: Some physicians, particularly 
anesthesiologists, have expressed 
concern about the proposed elimination 
of physician availability and standby 
services from allowable provider costs 
(proposed § 405.400(a)(2)). They believe 
we should distinguish between 
physician "availability** and "standby" 
services. 

Response: We agree. The cited section 
of the proposed regulation was intended 
to apply to situation in which a hospital 
incurs costs in connection with a 
physician's being generally available to 
furnish services if a need should arise. 
The expense attributable to such 
availability is currently reimbursable as 
an allowable cost only when it is 
incurred by a provider in connection 
with an emergency room agreement that 
meets very specific criteria. Our 
proposed rule continues this policy. 

Also, we do not intend to restrict 
payment for "standby" services when a 
physician is physically present in an 
operating suite monitoring the patient's 
condition, making medical judgments 
regarding the patient’s anesthesia needs, 
and ready to furnish anesthesia 
services, as necessary, to a specific 
patient who Is known to be in potential 
need of such services. For example, 
when an aged individual is given a local 
onesthetic for performance of a surgical 
procedure because of the general state 
of his or her health, it is also recongized 
that it may become necessary to 
administer general anesthesia during the 
operation, and an anesthesiologist may 
be physically present in the operating 
suite and standing by to furnish the 
services as needed. Such services may 
be payable on a reasonable charge 
basis. 

Although in the NPRM we referred to 
both standby and availability services, 
the final regulations refer only to 
availability services. This is not a 
change of policy but a clarification of 
terms. Despite sometimes inconsistent 
past usage, we wish to make clear that 
‘standby services" arc related to 


services for a particular patient, and the 
physician's services resulting from such 
Btandby are reimbursable on a 
reasonable charge basis. "Availability 
services" are general services related to 
expectations of need by unspecified 
patients, such as provided by emergency 
rooms. Such availability services are 
reimbursable on a reasonable cost basis, 
but only when the costs of the services 
are incurred in connection with an 
emergency room agreement that meets 
certain specific criteria. 

5. Physician services reimbursable on 
o reasonable charge basis. As proposed 
in the NPRM. the criteria for determining 
whether physician services furnished in 
a provider w ould be reimbursable on a 
reasonable charge basis were: 

• The services must be personally 
furnished for an individual patient by 
a physician; 

• The services must contribute directly 
to the diagnosis or treatment of an 
individual patient; and 

• The services ordinarily require 
performance by a physician, and are 
not frequently and consistently 
furnished by nonphysicians. 

Section 1887(a)(1) authorizes the 

Secretary to establish criteria to 
implement the distinction between the 
services described in section 
1887(a)(1)(A) and (B). These criteria are 
implicit both in the language of section 
1887(a)(1)(A) and the underlying intent 
evidened by its legislative history. 

The third criterion we proposed would 
have expanded on the existing 
regulations by adding qualifying 
language to the physician performance 
requirement, stating that such services 
must not be frequently and consistently 
furnished by nonphysidans. We 
proposed this for two reasons: first, to 
avoid the appearance of preduding 
coverage as physicians' professional 
medical services of any services that are 
sometimes performed by nonphysicians; 
second, to avoid paying for services at a 
level appropriate for physicians if those 
services are frequently and consistently 
(and more economically) furnished by 
nonphysicians. 

B. Summary of Comments 

We received many comments on the 
indusion of the third criterion in the 
NPRM. By far the majority of 
commenters have objected to it. The 
most frequently raised argument against 
this criterion asserts that the imposition 
of these requirements would exceed the 
intent and statutory authority of section 
1887. 

Several commenters argued that the 
proposed provision stating that the 
services must "ordinarily require 


performance by a physician and are not 
frequently and consistently furnished by 
nonphysicians'’ was not included in 
either the statute or Conference Report 
as a basis for determining whether or 
not Part B reasonable charge 
reimbursement should be made for 
physidan services. They pointed out 
that in considering the provision of H R. 
4961 that was enacted as section 108 of 
Pub. L 97-246, the Conference 
Committee's only change was to remove 
language that could possibly be used to 
justify the proposed limitation. These 
commenters contend that our reinsertion 
of this requirement in the proposed 
regulation appears to exceed statutory 
authority and Congressional intent as 
reflected in section 108 of Pub. L. 97-248. 

Commenters also argued that the third 
criterion causes increased confusion and 
uncertainty, in that the use of the words 
"ordinarily", "frequently" and 
"consistently" raises interpretive 
problems. For example, these terms may 
Imply that a percentage test might be 
applied to this coverage determination. 
One commenter argued that the word 
"ordinarily" seems to imply that, if in a 
majority of cases the services are 
required to be performed by a physician, 
the services are covered as physidan 
services to individual patients, whereas 
the words "frequently" and 
"consistently" seem to imply that if the 
service is performed by a significant 
number, but less than a majority, of 
nonphysicians, the service would never 
be covered as a physician service to 
individual patients. 

Other commenters made various 
points in opposition to the existence of 
such criteria at all. Some physicians 
disagree with the statute itself, tn that 
they believe that professional activities 
of physicians should be reimbursed on a 
reasonable charge basis under Part B, 
whether or not they are specific services 
to individual patients. Other 
commenters expressed uncertainty as to 
the result of a determination that certain 
services were not reimbursable on a 
reasonable charge basis. Some seemed 
to believe that our intent was not to 
reimburse them at all. rather than to 
distinguish services reimbursable on a 
cost basis from those reimbursable on a 
charge basis. 

Finally, the conclusion of some 
commenters can best be summarized by 
quoting the comments submittedby the 
American Medical Association: 

In our view, the provisions of 8 405.550 
violate 8 1801 of the Act snd improperly 
attempt to control the practice of medicine by 
reaching the result that a service performed 
by a physidan Is not a physician service. 
Curried to its eventual conclusion and if 
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applied to the practice of medicine generally, 
this provision would disqualify many 
physician services and* in effect, redefine the 
practice of medicine across the country. 

C. Response to Comments 

First, we wish to make dear that we 
do not intend to redefine the practice of 
medicine, or to disqualify physician 
services for reimbursement. Our 
regulations govern only how services 
furnished to Medicare beneficiaries are 
paid for, that is, whether on the basis of 
costs or charges, or from the Part A or 
Part B trust funds, and how the amounts 
to be paid are determined. We wish to 
assure both physicians and the public 
that all physician services, whether 
services to individual patients, or 
services to providers, that are covered 
under the Medicare program will still be 
reimbursable under these regulations. 

Section 108 of Pub. L 07-248 dearly 
requires the Secretary* to establish in 
regulations criteria to determine which 
services furnished by physicians in 
hospitals may be reimbursed on a 
reasonable charge basis under Part B. 
There is an obvious need to distinguish 
between die administrative type 
services that benefit patients generally, 
eg.. managing a department, quality 
control, etc., that physicians furnish in 
hospitals that are properly classified as 
hospital services reimbursable on a 
reasonable cost basis, and the services 
furnished by physicians to individual 
patients that are reimbursable on a 
reasonable charge basis. The latter type 
of services, which we refer to as 
"physicians* services/’ are covered only 
under Part B of Medicare (sections 
1832(a)(1), 1861(s)(l)) and. therefore, 
may be reimbursed only on a reasonable 
charge basis. 

Section 108 directs the secretary to 
develop criteria for distinguishing 
between physicians* services to 
individual patients reimbursable on a 
reasonable charge basis and 
professional services of physicians that 
benefit patients generally. In developing 
these criteria, in these regulations we 
incorporated the statute’s descriptive 
language that physicians* services are 
personally rendered for an individual 
patient and that they contribute to that 
patient’s diagnosis or treatment. The 
third requirement, that the service 
ordinarily requires performance by a 
physician, further implements the first 
two requirements. Indeed, as indicated 
in the legislative history, it is implicit in 
the statutory language. In addition, it 
ensures that payment for a service at a 
level appropriate for physicians is 
warranted. 

We proposed to add language to that 
of the statute (that is. that “services 


ordinarily require performance by a 
physician, and are not frequently and 
consistently furnished by 
nonphysicians*) because wo believe that 
this criterion expresses the underlying 
intent of Congress as reflected in the 
legislative history, and is implicit in the 
language of sections 1887(a)(1)(A). In 
some cases, this principle can be clearly 
applied, such as to physicians working 
as administrators. Admittedly, in other 
cases application is more difficult, such 
as when a physician supervises other 
health care personnel in the immediate 
delivery of services. 

Because we still hold that this 
distinction is essential and necessary to 
implementation of the statute, wc are 
retaining the requirement that, to be 
reimbursable on a reasonable charge 
basis, a service must “ordinarily require 
performance by a physician**. However, 
we have revised the third criterion of the 
regulation by deleting “and are not 
frequently and consistently furnished by 
nonphysicians/* Based on comments 
received, we agree that it would be 
difficult to administer this part of the 
third requirement. It is not essential to 
determine the degree to which a service 
is performed by nonphysidens in order 
to decide whether the service requires 
performance by a physician. 

We believe retaining the qualifier 
“ordinarily*', referring to performance by 
a physician, will be beneficial to all 
parties concerned in the determinations 
of whether particular services qualify 
for reasonable charge reimbursement 
An absolute rule would provide no 
flexibility to permit determinations that 
services may be reimbursed on a charge 
basis when in a relatively few situations 
or circumstances the particular service 
is being safely performed by 
nonphysicians. We recognize that there 
is a continuous evolutionary process in 
the practice of medicine whereby 
nonphysicians are trained by physicians 
to perform services that previously were 
performed only by physicians. This 
evolutionary process can result in cost 
savings and more efficient utilization of 
physidans* time. We want our criterion 
to be consistent with this process, 
particularly to continue to recognize as 
physidans* services those services that 
are in the changing process but for 
which the service does not always 
require performance by a physician. 

We are confident that wc, the 
Medicare contractors, and their medical 
staffs will be able to apply this criterion 
in consultation with outside sources of 
expert medical advice. The vast 
majority of services reimbursable on a 
charge basis are readily identifiable, 
and the cases for which identification is 


difficult or questionable should be 
satisfactorily resolvable. 

V. Payment for Physician Services to 
Providers 

A. Allocation and Reporting of 
Compensation Costs 

Section 1887(a)(2)(A) of the Act 
requires that only the part of the total 
physician compensation cost that is 
allocated to professional services of the 
physidan to the provider (that is, 
services related to the physician's 
professional medical expertise, not for 
services that may reasonably be 
furnished by nonphysicians, such as 
business management, to which the 
general reimbursement rules are 
applicable) be considered an allowable 
provider cost for professional services 
and taken into account in determining 
reimbursement to the provider. To 
Implement this, under these regulations, 
a provider will be able to obtain 
payment for physician compensation 
costs only if it can demonstrate to the 
satisfaction of its Medicare intermediary 
that a significant and measurable 
proportion of the physician’s time is 
devoted to services to the provider. 

To be paid on this basis, the provider 
must submit a written allocation 
agreement between the provider and the 
compensated physician (that is, any 
physician who receives compensation, 
as defined in the regulations, by or 
through the provider or another 
organization, such as an organization 
related to the provider, for furnishing 
services in the provider) showing the 
respective amounts of time the 
physician spends in furnishing physician 
services to the provider, physician 
services to patients, and services that 
are not reimbursable under Medicare. 
Time records, or other documentation 
that supports the allocation, must be 
available for verification by the 
intermediary upon request. 

For purposes of determining these 
costs, “physician compensation” 
includes monetary payments, fringe 
benefits, deferred compensation, and 
other items of value (but excluding free 
office space related to treatment of 
private patients, or billing and collection 
services) a provider or other 
organization furnishes a physician in 
return for the physician's services to it. 
Other provider costs related to the 
services, including the capital and 
operating costs for the space (including 
office space), equipment, personnel, and 
other resource inputs necessary to 
produce the services, are not included in 
the allocation agreement and are not 
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covered by the compensation 
equivalence limits. 

In the NPRM, we referred to 
compensation as paid to a physician by 
"a provider or other entity (such as a 
medical school or other organization 
related to the provider) *. However, 
comments showed that this language 
resulted in confusion, especially 
regarding the application of these rules 
to teaching hospitals. Therefore, we 
have revised the description of 
compensation costs in { 405.481(a) by 
indicating that an “other entity'* is an 
organization related to the provider 
within the meaning of 42 CFR 405.427. 

Except as described in section V. C. 
below, we will attribute a physician's 
compensation to all the services the 
physician furnishes, both to patients and 
to the provider, in direct proportion to 
the amounts of time the physician 
spends in furnishing each type of 
service. Further, we will recognize only 
those allocations that are agreed to by 
both the provider and the physician 
(rather than an allocation from solely 
the physician or provider). Generally, 
effort reports are not acceptable as 
documentation, since effort usually 
cannot be quantified as can time. 
However, as discussed below, an 
intermediary may accept effort reports if 
the resulting reimbursement will not 
differ significantly. 

Providers that obtain payment based 
on an allocation agreement and 
supporting documentation are required 
to maintain the time records, or other 
information they used to prepare the 
allocation, in a form that permits it to be 
validated by the intermediary or the 
carrier. In addition, the provider must * 
report the time allocation data to the 
intermediary on an annual basis on a 
form developed by HCFA. and retnin 
each allocation, and the information on 
which it is based, for at least four years 
after the end of the cost reporting period 
to which it applies. fWe had proposed 
requiring record retention for five years, 
but have revised the time limit to be 
consistent with the latest OMB 
guidelines.) 

Comment: The Blue Cross Association 
asked, in reference to the definition of 
compensation, about the appropriate 
treatment of payments made to the 
provider by a physician to cover bad 
debts and courtesy or professional 
allowances. 

Response: We do not intend that a 
provider be reimbursed on a basis of 
gross compensation when it is 
effectively paying out a lesser amount. 
For example, to the extent that a 
physician pays the hospital an amount 
intended to be used for bad debts 
attributable to the physician services to 


patients, that amount mu 9 t be used to 
reduce the physician compensation in 
which Medicare shares. See $ 2108.9 of 
the Medicare Provider Reimbursement 
Manual (HCFA Pub. 15-1). 

Comment: Commenters asked several 
questions about the documentation and 
preparation of allocation agreements. 
Some inquired whether they must be 
prepared prospectively, or whether they 
could be retroactively based on actual 
time worked. Commenters also wanted 
to know what sort of time studies or 
records would be accepted as a basis for 
agreements. 

Response: The allocation agreement 
should be prepared prospectively, 
although historical recorils may be the 
basis of the estimated prospective 
allocation. If an estimate becomes 
unacceptable to the provider or 
physician on the basis of later 
experience, they may revise the 
agreement. Generally, this would occur 
where the volume of services changes, 
there is a change in the number of 
physicians who practice in the 
department or there are other factors 
that substantially affect the operation of 
the department. The intermediary must 
be notified promptly of all such 
revisions. Generally, the allocations 
should be based on a reasonable 
estimate of the manner in which 
physicians (considered either as 
individuals or as a department) spend 
time. If the allocation of time in a 
particular case is atypical, or if the 
allocation does not uppear to reflect an 
understanding of the manner in which 
physicians* services are covered under 
Medicare, the intermediary should 
request time studies or other 
documentation for verification. 

Comment: The Healthcare Financial 
Management Association suggested that 
we should indicate that daily time 
records are not required to allocate 
physician compensation. 

Response: Generally, daily time 
records will not be necessary to make 
the allocation required by i 405.481. 
However, if the intermediary has a 
question about how the physician is 
spending the time for which payment is 
sought, the intermediary will require 
substantiating information, such as time 
records. 

Comment: some hospitals have 
commented that the National Institutes 
of Health, in the administration of 
grants, require effort reports while 
Medicare requires time allocation 
reports. They contend that effort reports 
should be acceptable for use by 
Medicare. 

Response: It has been Medicare policy 
that time, not effort, should be the basis 
for determining payments for the 


services of physicians because time can 
be quantified, effort cannot. Further, 
section 1887(a)(2)(A) of the Act specifies 
that costs must be apportioned on the 
basis of time actually spent by a 
physician in furnishing services to the 
provider. However, effort reports may 
be used by a hospital and its physicians 
if the intermediary and carrier 
determine that Medicare payments will 
not differ significantly by use of effort 
reports, i.e., that in the Individual case, 
effort can be equated to time. If the 
intermediary determines, however, that 
there is a difference between reported 
effort and actual time that affects 
Medicare payments, time reports must 
be used. 

B. Assumed Allocation of AH 
Compensation to Patient Services 

Many, if not all. compensated 
physicians have some administrative 
and supervisory responsibilities related 
to services they furnish in a provider, 
but in many cases these services do not 
constitute a significant or measurable 
portion of a physician's activities. In 
these cases, the physician’s 
compensation is almost entirely related 
to services he or she furnishes to 
individual patients, rather than to 
services to the provider. For the many 
physicians who spend, for example, less 
than 10 percent of their time on such 
services to the provider, the difficulty of 
identifying those services and 
documenting the time devoted to them 
may be excessive considering the 
relatively small amount of compensation 
cost that would be allocated to those 
services. 

Therefore, if a provider and a 
compensated physician agree that the 
amount of compensation attributable to 
services that the physician furnishes to 
the provider is negligible, such as 10 
percent or lc9a of the compensation, 
they may omit furnishing an allocation 
agreement, so long as the provider 
claims no cost for such services. We will 
assume that 100 percent of the services 
of the physician are services to 
individual patients that are 
reimbursable on 8 reasonable charge 
basis under Part B. 

C. Allocation of All Compensation to 
Provider Services 

In contrast to the situation of those 
physicians whose time is devoted 
almost completely to furnishing services 
to individual patients, some physicians 
are compensated by a provider solely 
for the services that the physician 
furnishes to the provider. In these cases, 
the entire amount of the compensation is 
an allowable provider cost, and is 
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reimbursable, to the extent it is 
reasonable, on a cost basis. If. in 
addition to furnishing services to the 
provider, the physician also furnishes 
services to individual patients of the 
provider, two conditions must be met for 
the entire amount 6f a physician's 
compensation to be attributed to 
services to the provider. First, the 
provider must certify in writing, with its 
allocation agreement, that the 
compensation is attributable solely to 
the physician's services to the provider. 
Second, the physician must bill for all of 
his or her physician services furnished 
to individual patients and personally 
receives the payment from such billings. 
If a physician returns collections for 
such services to the provider, the 
provider certification that the physician 
is paid by the provider only for provider 
services is not supported. In such a case, 
the provider must submit an allocation 
showing the way the physician actually 
spends his or her time. (Of course, if the 
physician does not furnish any services 
to the provider's patients, only the flrsr 
condition need be met.) In either case, 
the provider must still keep the time 
records and other documentation 
necessary for the intermediary to 
determine that the physician's 
compensation is reasonable in view of 
the time devoted to furnishing the 
services being reimbursed. 

Comment: Proposed 5 405.481(d)(2) 
included a provision that, in addition to 
billing all patients, a physician must 
“retain" the payments for physician's 
services as a condition of allocating all 
compensation to provider services. 

Sume commented, including a number 
of teaching hospitals, objected to that 
proposed requirement. 

Response: Physician compensation 
generally must be allocated among 
physician services to providers, 
physician services to patients, and 
physician activities, such as funded 
research, that are not reimbursable 
under Part A or Part B of Medicare. This 
allocation is needed to help assure that 
Medicare Trust Fund liability for 
physician services under Part A and 
Part B is appropriately determined. We 
proposed the provision requiring 
retention of payments of charges to 
ensure that there was adequate 
evidence when the physician is 
compensated only for his or her services 
to providers. The proposed requirement 
was related only to the "attribution of 
compensation" to all the services 
furnished by a physician in a provider. It 
was not intended to affect the 
determination of charges for an 
attending physician’s services in a 
teaching hospital made in accordance 


with 42 CFR 405.521. To clarify this, we 
have revised the phrasing of the final 
provision to require only that the 
physician must personally receive the 
payments. This will meet the evidentiary 
requirement that the NPRM provision 
was intended to establish. 

Comment Many commenters inquired 
how this provision would be applied to 
teaching hospitals. 

Response: It is common among 
teaching physicians to authorize their 
hospital, a medical school or practice 
plan to bill on their behalf for their 
services to patients, using charges 
unrelated to their compensation. Current 
Medicare policy in Intermediary Letter 
No. 372 (entitled "Part B Payments for 
Services of Supervising Physicians in a 
Teaching Setting", (April, 1960) 
recognizes the appropriateness of this 
practice. Further, section 048 of Pub. L 
96-499 (entitled "Reimbursement of 
Physicians' Services in Teaching 
Hospitals") authorizes the Secretary to 
determine customary charges for 
physicians’ services in teaching 
hospitals using charges unrelated to 
their compensation. We are not 
proposing to change this Medicare 
policy regarding determining customary 
charges for physician services in 
teaching hospitals by this rule. A 
proposed rule implementing section 948 
of Pub. L 96-499 will be published in the 
Federal Register in 1983. It will further 
clarify this issue and. among other 
things, provide additional methods for 
determining customary charges for 
physician services in teaching hospitals. 
The similarities and differences between 
appropriate requirements for teaching 
hospitals and for hospitals generally will 
be resolved through rulemaking at that 
time. 

D. Effect of Failure To Submit an 
Allocation Agreement 

In the preamble to the NPRM, we 
stated that payment for the services of 
the physician in the provider would be 
made based on the presumptive 
allocation, unless an allocation 
agreement is submitted to show that a 
different allocation is more accurate 
because a significant and measurable 
portion of the physician's time is 
devoted to services to the provider. 

The intent of that proposal was to 
establish incentives for providers and 
physicians to agree on how physician 
compensation was to be allocated. Thus, 
we were proposing to treat 100 percent 
of a physician's compensation as related 
to patient services in two separate types 
of cases, when the amount of services to 
the provider was negligible, and also 
when no allocation agreement was 
made available to the intermediary. This 


was made clear in the proposed 
regulation text by the separate provision 
for both cases, the assumed allocation 
requirements being in proposed 
5 405.481(e), whereas the compliance 
incentive requirements weie in the 
proposed 5 405.481(f)(2), However, the 
nature of the commeots we received 
showed that our intent was not always 
understood. 

If a provider and physician cannot 
agree on a compensation allocation, or 
for other reasons the provider fails to 
submit a written allocation agreement, 
the intermediary will assume, for 
purposes of determining the reasonable 
costs of the provider, that 100 percent of 
the physician's compensation cost is 
allocated to services to individual 
potienfs. This assumption will have two 
effects. First, the provider will not be 
paid the Medicare portion of the costs of 
compensation for services the physician 
furnishes to the provider, and which 
would otherwise be reimbursable on a 
reasonable cost basis. Second, payment 
to the physician on a reasonable charge 
basis will be limited to payment for 
services, furnished to individual 
patients, that meet the criteria for 
reasonable charge payment. Thus, if a 
physician furnished and was 
compensated for a significant amount of 
services to a provider, and yet the two 
parties could not reach an agreement os 
to the allocation of compensation for 
those services, both parties could be at 
risk for the value of the services. 
Medicare would not reimburse the 
hospital for the cost of the physician's 
administrative, supervisory, and 
teaching services, and would reimburse 
the physician (or the individual Part B 
claimant) on a charge basis only for 
services to individual patients, which do 
not include those administrative, 
supervisory, and teaching services. 

E. Cost of Certain Provider Services to 
Physicians 

Some physicians and providers have 
entered into agreements under which 
the providers furnish office space for 
private practice or furnish billing and 
collection services for the physician. 
These costs are different from the costs 
incurred by providers in compensating 
physicians to furnish services to 
provider patients, and different from the 
costs discussed in section V. F„ below, 
in that they are related to services to 
nonprovider patients. Although these 
services (office space, billing, collection) 
are furnished by the provider to the 
physician, they are related to the 
physician's services to the physician's 
patients, not provider services to 
provider patients. The costs incurred by 
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a provider in providing office apace and 
billing and collection serv ices related to 
private patients are not allowable coats 
for determining the reimbursement to 
the provider. Rather, these represent 
overhead costs related to production of 
services furnished to nonprovider 
patients. Ordinarily, a physician would 
Incur and bear these costa as part of an 
office-based practice in which the 
physician‘s services were furnished to 
individual patients. Therefore, the costs 
are reflected in the amounts office- 
based physicians charge far their 
services to individual patients, and 
should be paid for only under that 
reasonable charge reimbursement 
Our experience is that such 
arrangements, regarding billing, 
collections, and office space, can make 
It difficult to determine payment on the 
proper basis from the appropriate trust 
fund. Therefore, to ensure that we pay 
providers only for the costs of producing 
services to be furnished to provider 
patients, we are requiring that the costs 
for these services to physicians be 
excluded from allowable costs. 

Comment Some comxnenlers 
indicated that a provider bills a fee for 
their services and retains a percentage 
of collections to cover costs associated 
with furnishing the services such as 
salaries of provider employed 
nonphysician personnel. They ask 
whether this practice may continue. 

Response: The carrier may moke 
reasonable charge reimbursement for 
physician services to individual patients 
only as specified in these rules. The 
provider must claim reimbursement for 
costs associated with producing services 
furnished to its own patients from its 
intermediary, if a provider acts as 
billing agent for a physician, the costs of 
producing those billing and collection 
services must be identified and 
excluded from the provider's allowable 
costs. To the extent that the 
intermediary or carrier have induded 
elements of hospital costs in the 
customary charge profiles of physicians, 
or elements of physician overhead 
among provider costs these data must 
be revised and corrected to assure that 
all reimbursement is attributed 
correctly. The manner in which a 
physician pays a provider for acting as 
his or her billing agent is outside the 
scope of these regulations, as long as 
these regulations, and other program 
regulations such as those on assignment 
and reassignment are observed. (42 CFR 
406.1668 and 405.1600). 

Comment: One commenter expressed 
a belief that the NPRM provisions 
affecting Medicare payment for billing 
costs were inconsistent. The commenter 


pointed out that under the NPRM. 
Medicare would continue to pay its 
share of billing costs when a provider 
submits combined bills to the 
intermediary (using the HCFA-1453 and 
HCFA-1483) for the services of 
compensated physicians. However, 
according to the NPRM. if a provider 
bills for these services to the carrier 
(using the HCFA-1500). Medicare would 
not include an amount to cover the 
provider's billing costs in the 
compensation-related customary 
charges for the physician’s services. 
Similarly, other commenters pointed out 
that many physicians who practice 
solely in a provider, such as radiologists, 
and who do not have a compensation 
agreement with the provider, include an 
element representing their billing and 
collection costs in determining the 
amounts they bill for services furnished 
to their patients. 

Response: It is substantially more 
expensive for a provider or physician to 
bill the carrier, since the form required 
to do so is significantly more detailed 
than the forms used for combined 
billing. Further, our administrative costs 
are considerably higher for processing 
claims submitted on the HCFA-1500. 

In consideration of these comparative 
costs, we designed our NPRM proposal 
to avoid creating a situation in which 
physicians, who have the option of using 
either method, had no incentive to 
choose the less costly method. 

Physicians who are not compensated by 
roviders for the services they are 
iliing for do not have a choice of billing 
methods, and can recover their 
overhead costs only through the charges 
they bill. Other things being equal, we 
did not believe it reasonable to 
encourage the use of a more costly 
billing method by paying its costs. 

However, we are now proposing to 
eliminate combined billing. If we do so, 
physicians would no longer have a 
choice of billing methods. In this 
situation, we must reconsider the effects 
of various ways of treating billing costs, 
and welcome comments and data on 
this. Based on these comments, and our 
own further analysis, we will make 
needed changes when we issue final 
regulations on combined billing. 

R Effect of Physician's Assumption of 
Operating Costs 

Some physicians (or entities to which 
physicians are related or by which they 
are employed) enter into an agreement 
(such as a lease or concession 
agreement) with the provider, under 
which the physician furnishes physician 
services in the provider and assumes 
some or all of the operating costs of the 


department in which the services are 
furnished. (Note that these situations are 
distinct from those described in section 
V.E. above, in that the services are 
furnished to provider patients.) In the 
past, we have permitted physicians who 
have entered into agreements of this 
type to claim Medicare Part B 
reasonable charge payment as payment 
in full for all services famished in the 
provider department including the 
technical input and overhead costs of 
producing those services. 

However, this practice has led to 
increasing problems. Since the beginning 
of the Medicare program, there have 
been significant changes in the health 
care marketplace. Third-purty cost- 
based reimbursement has grown to be 
the dominant method by which health 
care services are paid for. The rapid 
increase of health care costs, relative to 
cost increases in the rest of the 
economy, has produced a number of 
local. State, and Federal strategies to 
contain those costs. In turn, many 
providers have adopted various means 
of maximising their reimbursement from 
major payors such as Medicare. In this 
context, we believe that our long** 
standing policy related to lease or 
concession agreements has afforded an 
opportunity lor providers and other 
parties to make financial arrangements 
that advantage them at significant cost 
to the Medicare program. Therefore, in 
the NPRM. we proposed to require that 
all provider services be reimbursed on a 
reasonable cost basis, even when 
furnished through a department 
operated under a lease, or some other 
agreement, such that a physician or 
other entity assumes operating costs 
normally incurred by a provider. 

Under the regulations now being 
adopted, the basis for payment for 
operating costs incurred in furnishing 
the services is the reasonable cost 
incurred by the lessee. That is. the costs 
of the other, technical inputs involved 
in the delivery of the service (space, 
equipment, nonphysician personnel, 
etc.) will be reimbursed by the 
intermediary to the provider on a 
reasonable cost basis, not to the 
physician or other entity that has 
assumed these operating costs. As is the 
case with other costs generally, we will 
recognize these costs only If the 
provider actually Incurs them (that is. 
has a legal obligation to reimburse the 
lessee for them). 

Our regulations also require the 
physician or other entity to make its 
books and records available both to the 
provider and to the intermediary to 
permit verification of these costs. This is 
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necessary to fulfill the requirement that 
payments be supported by available 
data. This is not overly intrusive 
because the close connection inherent in 
the relationship between a hospital or 
other provider and its leased 
deportments. This close connection 
makes it appropriate to treat them as 
related parties for these payment 
purposes. The Secretary’9 authority to 
do this is in addition to the authority 
granted under section 106l(v){l}(Il. 
regarding access to records of provider's 
subcontractor for services. Section 
1361(v)(l)(i) furnishes additional 
authority when the lessee furnishes 
services to the provider valued at 
$10,000 or more. 

Comment: Some commenters 
protested that, in view of this proposal, 
they may wish to reconsider and 
renegotiate leases and other agreements, 
and that this could be a complex process 
requiring considerable time. 

Response: We are not requiring either 
providers or other parties to alter 
existing agreements, although we 
recognize that some may wish to do so. 
Generally, we are allowing 120 days for 
affected paities to prepare for the 
implementation of this requirement. 
However, where an agreement predates 
Medicare, we are allowing a 2 year 
delay of application of this provision. 

See section VIII. B. of this preamble for 
a discussion of the implementation date 
of this provision. 

Comment Some commenters asked 
what procedures will be followed by the 
intermediary in determining Medicare 
reimbursement when a physician, e.g.. a 
radiologist, or an entity has a lease 
arrangement with a provider and bills 
the provider for the teclmical component 
of services furnished to Medicare 
patients. 

Response: in these circumstances, the 
hospital will include the amount it pays 
the leasing physician or entity among its 
Medicare costs. These costs are 
reimbursable to the extent they are 
reasonable. In determining reasonable 
costs, the intermediary can audit the 
fiscal records of the lessee to determine 
actual costs. 

Comment Some commenters were 
strongly opposed to this proposal. 
Sometimes a physician or entity 
contracts to furnish certain diagnostic 
services (such as EKGs) to provider 
patients and bears the costs of 
equipment, supplies, and nonphysician 
personnel necessary to produce those 
services. The commenters believe that in 
such a case, the physician (or entity) 
should be able to bill for (and be 
reimbursed on a Part B reasonable 
charge basis) amounts that reflect both 
the nonphysician input costs and the 


professional services (such as 
interpretation of the diagnostic tests) 
performed by the physician. 

Response: When a Medicare patient is 
furnished services in a provider that are 
covered under the Medicare program as 
provider services, we must pay the 
provider for those services cm a 
reasonable cost basis. When a service is 
billed for on a reasonable charge basis, 
the amounts billed are subject to 
reasonable charge screens and the 
amount paid by Medicare may be 
significantly less than the amount billed 
In addition, beneficiaries would be 
liable for 20 percent coinsurance for 
inpatient hospital services reimbursable 
on a reasonable charge basis, it is not in 
accord with the statute, nor is it 
equitable, for the amounts subject to 
these reductions and liabilities to vary 
between beneficiaries depending on the 
financial agreement between the 
providers and the contracting entities 
from which the beneficiaries obtain 
services. In addition, this rule is 
designed to eliminate incentives to 
maximize reimbursement through 
spinning off hospital services to lessees 
and contractors. Congress intended that 
hospital services be reimbursed on a 
cost basis, rather than a charge basis. 

Comment It is possible for a 
physician or other entity to contract to 
furnish services to provider patients 
(e.g., EKGs and radiology services) and 
to agree to bill the provider a single 
amount for each service that would 
include payment for both nonphysician 
input costa and the physician's 
professional services. In such a case, 
could the provider be subsequently 
reimbursed by its intermediary on the 
basis of the total amounts paid to the 
contracting entity? 

Response: No. In view of our decision 
to propose the elimination of combined 
billing, we believe that it is not feasible 
to adopt this suggestion. Under this 
proposal, we would require all 
physicians' services reimbursable on a 
reasonable charge basis to be billed 
using the HCFA-1500. If we were to 
continue and extend combined billing, it 
Is possible that we could allow this as 
an optional billing method, provided 
that instructions could be implemented 
under which the amounts for services 
reimbursable on a charge basis were 
separately identified by the billing party. 
However, this will not be possible under 
the proposed billing changes, since the 
bills for the physicians' services to 
individual patients will be submitted on 
a separate form to carriers, not to the 
provider's intermediary. 


V. Payment for Physician Services to 
Individual Patients 

A . Customary and Prevailing Charges 

In accordance with section 1842(b)(3) 
of the Act, carriers must determine 
whether physicians' charges for Part B 
services are reasonable, taking into 
consideration each physician's 
customary charge for specific services, 
and the prevailing charges of other 
physicians billing for similar services 
furnished to beneficiaries in the locality. 
The current regulations for determining 
customary charges in genera! are at 42 
CFR 405.503. and the regulations on 
prevailing charges are at 42 CFR 405.504. 
In making these comparisons, we also 
consider the amount a physician usually 
accepts as payment for a service to be 
his or her charge for that service, 
regardless of a different amount that he 
or she may have claimed on a particular 
bill. Carriers have flexibility In 
determining customary and prevailing 
charges, since they have substantial 
discretion in seeking sources of data, 
establishing comparison groupings, and 
using relative value scales. (A relative 
value scale is the result of an analysts of 
the comparative values of the various 
physician services in relation to some 
base service.) 

Under these regulations, the carriers 
will establish separate customary and 
prevailing charges for services for which 
there are two separate payment levets 
based on setting, such us is the generally 
accepted practices in billing for 
electrocardiograms (EKGs) and other 
services. Carriers will accumulate the 
charge data for physician services 
furnished in a provider separately from 
services furnished in a physician's 
office. If a particular physician has both 
an office-based practice and a provider* 
based practice, the carrier will keep 
separate the charge data for such 
services furnished in each practice. 
Based on data for these services, the 
carrier will establish separate 
customary charge profiles and calculate 
separate customary and prevailing 
charges (in accordance with the general 
rules on reasonable charge payment at 
42 CFR 405.501 through 405.508). based 
on getting. 

B. Compensation-Related Customary 
Charges 

As discussed above, under the 
Medicare statute and the existing 
general rules on determination of 
reasonable charges (at 42 CFR 405.501 
through 405.508), a carrier determines 
whether a physician's charge for a 
service furnished to a beneficiary is 
reasonable by taking Into consideration 
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both the physician’s customary charges 
and the prevailing charges of other 
physicians. (Prevailing charges are 
based on the customary charge of all 
physicians in a locality for that service.) 
if 8 physician is compensated by a 
provider for physician services to 
individual patients furnished in the 
provider, and neither the physician nor 
the provider charges any patients (or 
patients' insurers) separately for the 
physician's services, there are no 
identifiable customary charges for the 
physician's services. 

To establish and apply the required 
standards of reasonableness to charges 
for services furnished by compensated 
physicians, the existing regulations (42 
CFR 405.485) state that the carrier 
computes compensation-related charges 
based on the assumption that the part of 
a physician's compensation allocated to 
patient care services represents the 
aggregation of the physician's customary 
charge for patient care services. 

These compensation-related charges 
have been billed on the HCFA-1554. and 
have not been used by carriers in 
making the prevailing charge 
comparisons necessary to determine 
whether such charges are reasonable. 
Rather, under existing regulations at 42 
CFR 405.485, the intent has been to use 
these charges to return to the provider 
the full amount of the Medicare share of 
the provider's costs of physician 
compensation. 

Under the rules now being adopted, as 
proposed in the NPRM. when services 
are furnished to individual patients by a 
compensated physician and combined 
billing is not used, the carrier will derive 
customary charges for physician 
services to patients from the 
compensation the physician receives for 
the services. However, the carrier will 
also include these compensation-related 
customary charges, which will now be 
billed on the HCFA-1500, in determining 
prevailing charges for the services of 
physicians in the locality. The carrier 
will develop compensation-derived 
changes based on the portion of the 
compensation allocated to services to 
individual patients on an item-by-item 
basis, considering the frequency with 
which the various services are furnished 
and the relative values assigned to each 
service. (In the NFRM, we discussed 
basing compensation-related charges on 
compensation limits that we proposed to 
apply to payment for physicians' 
services reimbursable on a reasonable 
charge basis. However, as explained in 
section VII of this preamble, we are not 
so limiting these payments at this time.) 

Under these regulations, the carrier 
will use the value of compensation and 
fringe benefits paid by an organization. 


including a medical school, to determine 
customary charges when appropriate, 
that is. when there is no other basis for 
determining customary charges. (See the 
discussion of comments in section VI. 

D., below, for other permissible bases 
for determining customary charges in a 
teaching hospital setting.) For example, 
if a physician who is paid by a medical 
school to furnish services in a hospital 
does not have noncompensation-related 
customary charges that are applicable to 
his or her services, the carrier will baBe 
payment on the compensation he or 9he 
receives from the medical school. 

C. Effect of Change of Compensation 
Agreement on Customary Charges 

A physician who has been 
compensated by or through a provider 
(or other entity, such as an organization 
related to the provider, or any 
organization through which provider 
patients received patient services and 
through which physicians are 
compensated) for physician services to 
individual patients may choose to end 
his or her compensation agreement 
applicable to services furnished to all 
patients and bill all patients, or their 
insurers, directly for his or her services. 
In this case, the carrier will continue to 
determine the physician's customary 
charges on the basis of the former 
compensation agreement until sufficient 
charge data have been accumulated to 
enable the carrier to establish a 
customary charge profile. The 
regulations specify that the carrier must 
have charge data from at least 3 months 
of the calendar year preceding the 
annual reasonable charge update (which 
is required by law to occur on July 1 of 
each year) before establishing a 
customary charge profile on the basis of 
the physician's actual charges to his or 
her patients. If all the patients are not 
billed on the same basis, or if some 
patients or their insurers do not pay the 
charges. Medicare reimbursement would 
be determined on a compensation- 
related basis. 

Comment* One commcnter pointed out 
that the NPRM did not provide for 
situations in which a physician who had 
been billing directly for his or her 
services to individual patients entered 
into a compensation agreement under 
which a provider compensated the 
physician for those services. The 
commenter inquired how we would 
determine compensation-related charges 
without historical data for that 
physician. 

Response : The commenter correctly 
identified an omission, which we have 
now provided for in these final 
regulations. In such a case, during the 
first year under the new compensation 


agreement the total reimbursement for 
services to individual patients may not 
exceed what the payment would have 
been for a similar volume of services 
under the physician s former billing 
practice. 

D. Elimination of Reimbursement for 
Physicians*Services Using a Schedule 
of Charges Unrelated to Compensation 

Under existing regulations at 42 CFR 
405.480(c), we have permitted an 
established separately identified 
schedule of charges unrelated to 
compensation to serve as the basis for 
customary charges for services to 
individual patients furnished by 
compensated physicians. In NPRM. we 
proposed to eliminate this 
reimbursement policy* and we arc doing 
so in these final regulations. 

Some hospitals bill amounts for 
services of compensated physicians that 
exceed the compensation the physicians 
receive for the services. The inclusion in 
charges of amounts that exceed the 
physicians' compensation for the 
services enables the hospital to realize a 
profit from the services of compensated 
physicians. Our usual reasonable charge 
rules (under which carriers generally 
consider only the customary, prevailing, 
and actual charges for services) have 
not been effective in preventing 
payment of unreasonably high charges. 
Further, it is not reasonable to pay more 
for a service than the physician receives 
for furnishing it. In addition, it is 
consistent with our policies for 
determining reasonable charges for 
physicians generally to consider the 
actual compensation for a service to 
represent the physician's customary 
charge. This places payment to provider- 
compensated physicians on a more 
equal footing to payments to physicians 
generally, for whom only amounts they 
actually reasonably expect to receive 
qualify as customary charges. Therefore, 
we believe it is necessary to recognize 
as reasonable only those charges that 
would return to the provider the cost of 
compensating the physician for the 
services being billed for. (This in no way 
prevents the provider from billing the 
beneficiary any amount it wishes.) 

As noted above, we are planning 
separate proposed regulations revising 
our regulations for reimbursement for 
the services of physicians, in teaching 
hospitals. These regulations would 
implement the provisions of section 948 
of the Omnibus Reconciliation Act of 
1980, and make other needed changes. 
Since the determination of customary 
charges for the services of physicians in 
teaching hospitals is covered under a 
separate provision of law, we will 
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continue to recognize the use of 
separately identified schedules of 
charges for physician services furnished 
in teaching hospitals, consistent with the 
policies and procedures contained in 
Intermediary Letter Number 372. until 
any changes in this policy are effected 
through the planned rulemaking for 
teaching hospitals. 

Comment: One law firm, which counts 
a number of providers and physicians 
among its clients, offered several legal 
arguments in opposition to this change 
in our regulations. They argued that 
elimination of this payment basis is 
discriminatory and, therefore, violates 
the equal protection rights guaranteed to 
all persons under the low. It was 
described as discriminatory in two 
ways: first, this provision discriminates 
against non-teaching hospital providers, 
by not affording them the same options 
and opportunities as teaching hospitals; 
second, it does not apply the same 
principle to other employers of 
physicians, such as physician service 
corporations or partnerships. The 
commenter also argued that this change 
disregards the specific provisions of 
section 1842 of the Act that describe 
how reasonable charges are to be 
determined. The commenter states that 
section 1842 does not permit 
consideration of a physician's 
employee/employer relationships and 
agreements in determining the 
reasonableness of his or her charges. 

Response: In making this change, we 
are relying on the broad discretion 
granted the Secretary of HHS by the 
Medicare law to determine the level of 
charges that will be considered 
reasonable, as well as the statutory 
provision regarding customary charges, 
discussed above. This authority is 
implemented in part by our current 
regulations at 42 CFR 405.502(a)(7). 
which specifically authorize 
consideration of additional, unspecified 
factors that may be found necessary and 
appropriate in judging whether charges 
for specific items or services are 
inherently reasonable. Inherent 
reasonableness is a basic premise 
governing all Medicare program 
payments. 

Generally, it is not reasonable for 
Medicare, as an insurer, to pay amounts 
for physician services greater than what 
the physician agrees to accept for his or 
her services. Since the fiscal records of a 
provider such as a hospital are available 
to us. it is feasible to determine the 
amounts that their compensated 
physicians accept for their services. 
Under our general principle, in the 
absence of specific authority, 
requirements, or circumstances to the 


contrary, we believe we should pay no 
more than those amounts. (Moreover. 
Medicare payments to providers, with 
the exception of the return on equity, are 
limited to costs. Medicare does not fund 
provider profits, apart from the return on 
equity. 

In the case of teaching hospitals, 
section 948 of Pub. L 96-499 specifically 
directs the Secretary to establish by 
regulation methods of determining the 
customary' charges for the services of 
teaching physicians that may result in 
total payments exceeding the amounts 
accepted directly for those services by 
the physicians. Congress authorized this 
level of payment to help further the 
special role of teaching hospitals in our 
nation's health care system. Further, our 
policies governing reimbursement in this 
setting are being reviewed currently and 
the final policy will be set through 
public rulemaking in the near future. 

In the case of nonprovider employers 
of physicians, the fiscal records 
necessary to determine the amounts 
accepted by physicians for their services 
are not generally available to us. We 
have no source of data to determine the 
extent to which the amounts these 
physicians accept differ substantially 
from the amounts charged for their 
services. Therefore, we have no means 
for assessing the inherent 
reasonableness of such charges, and 
rely only on the usual comparisons of 
actual, customary and prevailing 
charges. 

With respect to the provisions of 
section 1842, we wish to note that this 
policy is consistent with the statutory 
customary charge requirements. In 
addition, this policy is warranted based 
on general considerations of 
reasonableness. Section 1842 describes 
certain considerations the carriers 
should make in determining reasonable 
charges, including customary and 
prevailing charge comparisons. Section 
1842 does not. however, limit 
considerations solely to these criteria. 
For example. Medicare carriers should 
also compare charges for services to 
Medicare beneficiaries to charges for 
services to other patients in making a 
reasonable charge determination. This 
also is a general test of inherent 
reasonableness. 

Therefore, despite the arguments 
advanced, we continue to believe that it 
is generally unreasonable, and 
inconsistent with section 1842. for 
Medicare to pay more for a physician's 
service than the physician has agreed to 
accept. Finally, the legislative history of 
section 1842(b)(6). as discussed in 
section LA. above, shows an intention 
that payments for services to patients by 


C rovider-based physicians generally be 
ased on the physician's compensation. 
Comment: Some commenters asserted 
that when the provider previously used 
a separately identified schedule of 
charges to bill for the services of a 
compensated physician, and the 
physician terminates his or her 
compensation arrangement with the 
provider, the provider's separately 
identified schedule of charges should be 
recognized as the physician's customary 
charges. 

Response: We agree with the 
comment, If the physician is no longer 
compensated by the hospital for the 
services he or she furnished to all 
patients and the charges were properly 
established, the carrier may treat the 
hospital's previously established 
separately identified schedule of 
charges as customary charges for that 
physician. 

Comment: Some commenters claimed 
that the proposal under which 
separately identified schedules of 
charges for physicians' services will no 
longer be recognized as "customary 
charges" for compensated physicians 
infringes on a hospital's right to realize a 
profit on charges for the services of 
physicians who are compensated by the 
hospital. 

Response: Neither the original 
Medicare statute, nor the newly 
established section 1887 of the statute, 
authorizes the Secretary to reimburse 
more for physicians' services than is 
inherently reasonable or more than the 
physician agrees to accept for his or her 
services. For the reasons discussed 
above, we disagree. 

E. Changes in Billing Methods for 
Reasonable Charge Payment 

1. Summary of Current Billing 
Procedures . Under Medicare, physicians 
who accept assignment bill the 
Medicare carrier for services to 
Medicare patients. In the past, we have 
allowed three methods of billing 
charges. Each method has depended on 
use of a particular billing form. 

The HCFA-1500 (and its predecessor, 
the HCFA-1490) is used when a 
physician identifies specific charges for 
specific services. It has also been used 
by providers who have identified a 
separate schedule of charges for 
physicians whom they employ. The 
charges identified on the HCFA-1500 
represent the feea-for-service generally 
used in billing for physicians' services to 
all types of third party and private 
payers. It is used by physicians who 
accept assignment of the beneficiary's 
claim for Medicare reimbursement (see 
42 CFR 405.251(b)) and by beneficiaries 
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whose physicians do not accept 
assignment (42 CFR 405.25T(a). 

The HCFA-1554 has been used by 
some providers to bill compensation- 
related charges for services furnished to 
provider patients by physicians 
compensated by the provider for 
furnishing those services. In these cases, 
some providers (or physicians) have not 
identified e separate charge for each 
physician service. The calculation of 
compensation-related charges under 
existing regulations has been intended 
to result in total payments to the 
provider equal to the compensation paid 
to the physician. Using the HCFA-1554, 
the compensation-related customary 
charge for the physician service can 
generally be computed In one of three 
ways: the per diem method, the uniform 
optional percentage method, or the item- 
by-item method. (See section 8017 of the 
Medicare Carriers Manual, HCFA 
Publication 14.) Under the per diem 
method or the uniform optional 
percentage method, no specific 
physician service or its charge is 
identified: the identification occurs only 
under the item-by-item method. Upon 
receipt of the claim, the carrier simply 
checks the reported billed amounts with 
the physician compensation data on 
record and makes appropriate 
payments. These payments are in turn 
reported to the provider’s intermediary. 
At the provider’s cost settlement, the 
intermediary compares the amounts 
paid to the actual allowable costs of 
compensation, and makes adjustments 
as necessary. 

From the provider’s point of view, the 
advantage of the HCFA-1554 was that, 
for a particular patient, the hospital 
could list die charges of various 
ancillary service departments, such as 
radiology, cardiology, and laboratory, 
without having to separately identify 
each service and list a charge for it. 

TTie HCFA-1490 (now replaced by the 
HCFA-1500) and the HCFA-1554 were 
introduced at the inception of the 
Medicare program. The third method, 
commonly called combined billing, uses 
the standard hospital inpatient and 
outpatient billing forms (the HCFA-1453 
and HCFA-1483, respectively) and was 
introduced subsequent to the 1967 
amendments to the Medicare statute 
(Pub. L. 90-248, enacted January 2,1968). 

Physician and provider services must 
usually be billed separately, in order to 
facilitate payment from the correct trust 
fund and application of deductible 
coinsurance requirements. Under 
section 131 of Pub. L. 90-248, the 
reimbursement rate for certain radiology 
and pathology services furnished to 
hospital inpatients by a physician in the 
field of radiology or pathology was set 


at 100 percent of the reasonable charges, 
as opposed to 80 percent under the 
original Medicare statute. Since there 
was no need in these cases to determine 
beneficiary liability for deductible and 
coinsurance amounts, the payments for 
these services were allowed to be 
included on the provider’s bills, with no 
identification of separate charges for 
physician services. 

Progrum guidelines permit the use of 
combined billing only where the 
departmental physicians are 
compensated by the hospital on a salary 
or a single uniform percentage of 
charges basis. The principal advantages 
of combined billing are that: (1) It frees 
the hospital from having to compute 
charges for hospital-based physician 
services, and (2) billing for departmental 
services both the institutional 
component and the physician 
component can be carried out through a 
single billing form. 

2. Changes in Billing Procedures and 
Forms. As a result of changes in 
physician reimbursement due to both 
changes of law and regulations, we are 
making a number of significant changes 
in billing. 

First, section 112 of Pub. L. 97-248 
eliminated the provisions in the Social 
Security Act that required us to pay 100 
percent of the reasonable charges for 
pathology and radiology services 
furnished to hospital inpatients. As a 
result, we needed to decide whether to 
eliminate or extend combined billing, as 
discussed below. After review of these 
issues, we proposed, in the NPRM. to 
extend combined billing as an option for 
all specialties of physician services 
furnished in providers, subject to the 
proviso that reimbursement under 
combined billing would be subject to a 
reasonable compensation limit. We have 
since decided not to impose such a limit, 
and have therefore reconsidered the 
proposed NPRM provision. As a result, 
we now propose to eliminate combined 
billing altogether, as explained below. 
However, until a final decision is made 
about implementing this proposal, we 
will continue to recognize combined 
bills submitted under existing 
instructions. (Of course, providers and 
physicians submitting combined bills 
must do so in conformity with the other 
provisions of these final regulations.) 

We also proposed elimination of the 
HCFA-1554. Since the services billed for 
on this form are frequently not 
separately itemized, use of the form 
severely restricts carriers’ ability to 
compare actual charges billed to the 
customary and prevailing charges for 
similar services in the locality. This has 
contributed to the payment problems 
described above. 


As a result of elimination of the 
HCFA-1554, providers which act as 
billing agents for physicians must 
submit bills for services furnished by 
compensated physicians either by using 
combined billing (HCFA-1453 or 1483), 
or by submitting itemized bills 
specifying services and charges on a 
HCFA-1500. (As explained elsewhere in 
this preamble, a provider will be 
permitted to bill for services on the 
HCFA-1500 only when it is acting as the 
billing agent for a physician.) We 
believe this will enable carriers and 
intermediaries to evaluate more 
effectively the requests for payment 
they receive. 

Some providers charge for services on 
an all-inclusive-rate basis. That is. they 
generally charge patients a single per 
diem rote that covers both physician 
and hospital services. Therefore, these 
providers do not separate the costs for 
provider and physician services to 
patients on a patient-by-patient basis. 

We believe that the provider cost report 
(HCFA-2552) provides all the 
information we need to determine 
payment to these providers accurately. 
As a result, elimination of HCFA-1554 
billing will help reduce paperwork for 
both these providers and the carriers. 

3. Proposed Elimination of Combined 
Billing . Before the enactment of Pub. L 
97-248, combined billing was limited to 
physicians’ services in the field of 
pathology and radiology furnished under 
assignment to hospital inpatients, and to 
physicians' services furnished under 
assignment to hospital outpatients. In ai) 
these cases, combined billing was easily 
feasible because the Medicare program 
paid the same proportion of the costs 
and charges determined to be 
reasonable for the services furnished. 
That is, outpatient hospital services 
were generally reimbursed at 80 percent 
of reasonable costs, corresponding to 
the 80 percent of reasonable charges 
reimbursable for related physicians' 
services. Similarly. Medicare paid 100 
percent of the reasonable costs of 
inpatient hospital services, while related 
radiology and pathology services were 
reimbursed at 100 percent of the 
reasonable charges, without regard for 
beneficiary coinsurance and deductible 
obligations, in accordance with section 
131 of Pub. L 90-248 (enacted January 2. 
1968). 

Section 112 of Pub. L 97-248 subjected 
inpatient radiology and pathology 
services under assignment to the same 
deductible and coinsurance 
requirements as other Part B services. 
We then had to consider either ending 
combined billing, or. if we could find a 
way to handle related beneficiary 
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liabilities for deductible and 
coinsurance amounts, continuing it. 
However, if we continued it. it would 
have to be extended to all physicians, 
since many physicians desired to use it 
and there were no longer special 
reimbursement rules for certain services 
of radiologists and pathologists. This 
last was our proposal in the NPRM. in 
connection with the requirement that 
reimbursement under the combined 
billing method for physicians' services 
to individual patients would be subject 
to the RCE limits. 

As a result of our decision not to 
apply the RCE limit to charges for 
services to individual patients, we have 
decided not to extend combined billing 
as proposed in the NPRM. Without such 
a limit, the intermediaries receiving 
combined bills would not have an 
adequate means of testing them for the 
reasonableness of physicians' charges, 
since the usual customary and 
prevailing charge screens applied by 
carriers would be inapplicable. (This 
has been a longstanding problem with 
combined billing.) Although the 1967 
Social Security Amendments permitted 
combined billing in the expectation that 
this would simplify reimbursement 
procedures and claims processing for 
both providers and intermediaries, these 
improvements never materialized, as 
noted in the legislative history of section 
112 of Pub. L 97-248 (S. Rep. 97-494. 
page 19). Therefore, we have proposed 
to eliminate combined billing altogether. 
This would result in all charges for 
services to individual patients being 
billed to carriers on the HCFA-1500. 
which requires the itemization needed to 
apply prevailing and customary charge 
screens. 

Considering the NPRM proposal to 
extend combined billing to ail 
physicians, we believe that we should 
not eliminate combined billing without 
affording the public the opportunity for 
comment. Therefore, we are providing 
an additional 30-day comment period on 
these regulations, and proposing to 
change our administration practice by 
eliminating combined billing entirely 
and requiring all physicians' services 
reimbursable on a reasonable charge 
basis to be billed for on form HCFA- 
1500. This itemized bill will enable our 
carriers to make the necessary 
comparisons of actual amounts billed to 
customary and prevailing charges for 
similar services, and to determine 
whether the amounts of such charges 
are reasonable. 

We expect significant comment on 
this proposal. If we decide to proceed 
and eliminate this billing method, we 
will publish an additional notice 


announcing that decision. If feasible, we 
will do this before these regulations 
become effective. In order to implement 
the elimination of combined billing at 
the same time as the provisions of these 
regulations. Until a notice announcing 
this decision is published, we will 
continue to recognize combined bills 
submitted under existing instructions. 

VU. Reasonable Compensation 
Equivalent Limits 

A. Genera! Rules for Setting Reasonable 
Compensation Equivalents (RCEs) 

Allowable compensation for services 
furnished by physicians to providers 
that are reimbursable on a reasonable 
cost basis will be subject to limits for 
Medicare reimbursement purposes. (We 
proposed in the NPRM to apply such 
limits to payments related to 
compensation for services reimbursable 
on a reasonable charge basis, but are 
not doing so in these final regulations.) 
Under these limits. Medicare program 
reimbursement will be determined 
based on the lower of the actual cost of 
the services to the provider (that is. the 
compensation to the physician, 
whatever the form) or a reasonable 
compensation equivalent (RCE). These 
limits will apply to reasonable costs 
payable from the Part B trust fund, for 
CORF and hospital outpatient services, 
as well as to the costs of inpatient 
services payable under Part A. 

If a physician receives any 
compensation from the provider for his 
or her physician services to providers, 
reasonable cost reimbursement to the 
provider for the costs of compensation 
allocated to those services will be 
limited by the RCE limit. The RCE limits 
will not be applied to reimbursement for 
services furnished to individual patients 
that are reimbursable on a reasonable 
charge basis, even if the physician 
agrees to accept compensation (e.g., 
from a hospital) for those services, 
except in teaching hospitals that elect to 
be reimbursed for such services on a 
reasonable cost basis in accordance 
with section 1861(b)(7) of the Act. If the 
physician is compensated only for 
services to the provider, the RCE limit 
will be applied to reimbursement to the 
provider on a reasonable cost basis for 
the entire cost of compensating the 
physician for those services. (See 
section V. A. above for the definition of 
compensation and rules for allocating it 
among types of physician services.) 

The limits apply equally to all 
physician services to providers that are 
reimbursable on a cost basis under 
Medicare and for which physicians are 
compensated by the provider, not just to 


services of radiologists, 
anesthesiologists, and pathologists. 

The actual methodology for 
establishing RCE limits is not part of the 
regulation text. Instead, our regulations 
establish a general authority to develop, 
publish, and apply limits. The 
regulations provide that we will base 
the limits on the best available data and 
publish them annually. Notices 
describing the methodology and setting 
forth the limits will be published in 
accordance with established 
Departmental procedures. 

Comment Several commenters 
expressed uncertainty as to which 
provider costs would be subject to the 
RCE limits, specifically inquiring if they 
applied only to Part A costs. 

Response: Hospital. SNF and CORF 
payments for physician services to 
providers are subject to the RCE limits. 
Inpatient hospital and SNF benefits are 
generally payable on a Part A 
reasonable cost basis; outpatient 
hospital and CORF benefits are 
reimbursed at 80 percent of reasonable 
costs under Part B. Both Part A and Part 
B provider costs for physician services 
are subject to the RCE limits. 

Comment In the NPRM. we proposed 
to apply RCE limits to physician 
services to individual patients for which 
a physician accepted compensation 
from or through the provider. Many 
commenters declared that, although the 
statute requires us to impose RCE limits 
on reimbursement for physician services 
to the provider, to extend these limits to 
charges for services to individual 
patients exceeds the authority and 
intent of the statute. 

Response: As indicated previously, 
we will not apply RCE limits to 
compensation for physicians' services 
reimbursable on a reasonable charge 
basis. Numerous comments on our 
proposal to apply RCE limits to 
compensation-related charges have 
pointed out the difficulty of 
implementing this, both in terms of 
technical problems and in view of 
anticipated great difficulties with such 
limits being accepted by the medical 
community. As a result, we have 
decided not to implement such limits at 
this time. However, although section 
1887 does not require reasonable 
compensation equivalent limits to be 
applied to reimbursement for physician 
compensation for services to individual 
patients, we believe the Secretary has 
the authority to apply these limits to that 
reimbursement. In the NPRM. we set 
forth in detail the basis of this authority 
and our reasons for proposing to apply 
the RCE limits to compensation for these 
services. Our decision not to apply the 
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RCE limits to compensation-related 
charges in these final regulations does 
not indicate that we have decided that 
there is not sufficient authority to do so. 

Instead, as part of our ongoing review 
and analysis of die physician 
reimbursement system, we will monitor 
and study the level of physician 
reimbursement under these changes. If 
necessary, we will later propose other 
means of testing die reasonableness of 
charges for physicians’ services to 
patients received through combined 
billing (HCFA-1463 and 1483) or as 
compensatrd-rvlated charges (HCFA- 
1500]. However, the Medicare carrier 
(and the inter m rdiary when it functions 
as a carrier m he case of combined 
billing) has the authority under 42 CKR 
405.502(0 )i7) to impose other criteria of 
reasonableness, if. in the individual 
case, it finds it necessary and 
appropriate to judge whether the charge 
for a specific item or service is 
inherently reasonable. 

Comment A number of commonters 
protested that, in setting RCE levels on a 
basis that excluded the overhead costs 
of private practice, we gave no 
consideration to overhead expenses 
incurred by physicians regardless of 
practice setting, such as the costs of 
malpractice insurance, professional 
memberships, and continuing medical 
education. 

Response: Wc recognize that 
adjustments are necessary in some 
cases to take such factors into 
consideration. However, for a physician 
with an office-based Dructice in addition 
to his other provider/based activities, 
these costs would be included in the 
overhead for the private practice. 
Therefore we are instructing 
intermediaries that they may adjust an 
individual physician's RCE limit 
upward provided that the physician is 
engaged in full-time provider practice. 
This adjustment should be related to 
actual costs incurred by physicians, up 
to 5 percent of the limit to take into 
consideration the costs of membership 
in professional societies and continuing 
education. 

We have limited this adjustment to a 
maximum of 5 percent of the limit, based 
on our review of data on physician 
practice costs. However, much of the 
available data, such as the PSP, does not 
itemize such costs in a useful manner. 
Therefore, we plan to monitor the 
requests made to intermediaries for such 
adjustments, as well as our sources of 
information on such costs. If we find this 
adjustment to be too generous, or 
inadequate, we will make changes as 
appropriate. 

in addition to the above adjustment, 
an intermediary may make an 


appropriate adjustment to the RCE limit 
to take the cost of malpractice insurance 
Into account. To the extent malpractice 
insurance hi shown to be related to a 
physician's (or a group of physicians') 
services to provider patients* the 
intermediary may. as appropriate, adjust 
RCE limits upward to reflect malpractice 
expense incurred by either a provider or 
a physician. 

In making this adjustment, the 
intermediary will determine the ratio of 
that portion of compensated physician 
time Bpent in furnishing services in the 
provider (both to the provider and to 
provider patients) to the physician’s 
total working time, and adjust the total 
malpractice expense proportionately. 
The amount of malpractice expense 
attributed to compensated services will 
be added to the RCE limit after the limit 
is adusted by the ratio of the physician’s 
time spent in furnishing provider 
services to the time spent in famishing 
all services compensated by the 
provider. Thus, if a physician’s sole 
practice is that related to the 
compensation, the proportionate amount 
of malpractice cost may be added to the 
time-adjusted RCE limit. 

Comment Some commenters argued 
that reasonable physician compensation 
varied in response to factors not 
allowed for in our RCE methodology, 
under which limits are adjusted only for 
specialty, location, and hours worked. 
They point out that staffing patterns and 
levels vary widely, with significantly 
different resulting costs. 

Response: In reviewing the cost of 
physician compensation for services to 
the provider, the intermediary will not 
be limited to merely applying the RCE 
limit based on existing staffing, but will 
consider the inherent reasonableness of 
the arrangement. For example, we 
generally would consider it 
unreasonable for a hospital to 
compensate physicians in a particular 
department for a number of 
administrative/managerial hours greatly 
in excess of the hours utilized in 
comparable departments in other 
hospitals. 

Comment Generally, physicians are 
considered ’’based” in a hospital or 
other provider if they receive 
compensation from the provider. These 
regulations provide RCE limits on 
providers’ compensation to physicians 
for services the physicians furnish to 
providers. Do these limits apply to the 
compensation to a physician who serves 
solely as the administrator of a hospital 
or skilled nursing facility or the chief of 
a medical staff? 

Response: No. The limits apply only to 
physicians who direct a provider 
department in which the physician’s 


expertise is required or who furnish 
other services, such as participating in 
utilization review committee or quality 
control activities, or whose personal 
services to patients a re reimbursed on s 
reasonable cost basts (as e lecte d by a 
teaching hcsptteJ under 42 CFR 405.485). 
For example, they supersede the salary 
equivalent limit of $30,000 in 42 CFR 
405 465(d). 

Comment Several cmrnnimter* 
inquired what recourse a provider 
would have if it disagreed with the RCE 
determinations of its intermediary. 

Response: The intermediary's 
determinations of allowable costs under 
the RCE limit ore subject to the same 
appeal pro ce d u res as other intermediary 
determination*, on accordance with 
regulations at 42 CFR Part 405. Subpart 
R, "Provider Reimbursement 
Determinations and Appeals’*. If a 
provider believes that on intermediary's 
determination is inconsistent with 
Medicare policy, as shown through 
regulations, guidelines, and instructions, 
and if the amounts involved meet the 
requirements of Subpart R. the provider 
may appeal the determination in the 
same manner as an intermediary 
determination relative to any other 
provider cost. Providers should first 
direct their requests for exceptions and 
adjustments to the intermediary. 

Comment: Do the RCE limits apply to 
compensation to physicians who furnish 
end-stage renal disease (ESRD) services 
or who are directors of ESRD facilities? 

Response: Reimbursement for 
compensation to physicians who furnish 
ESRD services or who are directors of 
FmSRD facilities will be governed by the 
final regulations resulting from the 
proposed rules published in the Federal 
Register February 12. 1982 (47 FR 6556). 

Comment Some conunenters asked 
whether the RCE limits would be 
applied in determining the reasonable 
costs of physicians’ services to a 
provider in a hospital emergency room. 

Response: Yes. The costs the provider 
incurs in compensating physicians for 
emergency room supervisory and 
administrative services would be 
subject to the RCE limit. Also, any 
amount guaranteed a physician to be 
available in an emergency room to 
furnish services would be subject to 
these limits because the physician's 
availability is a service to the provider 
and its patients generally. Thus, as a 
cost of the provider for furnishing 
outpatient services, the hospital’s 
guarantee payment to the physician is 
allowable by Medicare on a reasonable 
cost basis under Part B. However, if the 
provider and emergency room physician 
agreed that the amounts of time and 
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compensation related to administrative 
and supervisory services were 
negligible, and if the intermediary found 
this assumption acceptable, wc would 
consider all of the physician's 
compensation to be related to physician 
services to individual patients 
reimbursable on a reasonable charge 
basis. Thus. Medicare would not 
reimburse the hospital on a reasonable 
cost basis for these physicians' services. 

Some physicians who furnish services 
in hospital emergency rooms may 
contract with the hospital to be 
guaranteed a minimum level of 
compensation to be available to handle 
emergencies. If the total charges billed 
by or on behalf of the physician for 
physicians* services fall short of the 
guaranteed amount Medicare program 
operating guidelines provide that under 
certain specified conditions, the program 
will recognize its proportionate share of 
the unmet guarantee. 

While program operating guidelines 
indicate that the guaranteed level of 
compensation must be reasonable, the 
guidelines do not provide for a specified 
dollar amount. Effective with the 
implementation of these regulations, 
intermediaries will have authority to use 
the RCE limits as a standard to measure 
the reasonableness of the guaranteed 
level of compensation in ER rooms. 

Comment: One common ter argued 
that a provider’s costs of physician 
compensation should include all 
elements of value received by the 
physician under the contractual 
relationship with the provider, and that 
our exclusion of provider-furnished 
billing and collection services, and 
office space to treat private patients, 
interferes with the right of providers and 
physicians to negotiate contracts 
without governmental interference. 

Response: A physician and provider 
may negotiate all aspects of their 
contractual relationship to their mutual 
satisfaction. These agreements, 
however, do not bind Medicare 
eligibility, coverage, and reimbursement 
policy. Medicare is not a party to such 
agreements. There are limitations on 
Medicare eligibility, coverage, and 
reimbursement policy which are based 
on the provisions of the statute and the 
regulations. The purpose of these 
regulations is to clarify the extent of 
Medicare reimbursement for the 
services physicians furnish in providers 
of services. The fact that Medicare 
reimbursement does not recognize or 
reflect all aspects of a compensation 
agreement between a physician and a 
provider does not constitute government 
interference with contractual 
relationships between physicians and 
hospitals. 


Comment: Will the RCE limits be 
applied where the only financial 
relationship between the physician and 
the provider is that the physician utilizes 
the provider as billing and collection 
agent? 

Response: No. The RCE limits apply 
only where the provider incurs 
physician compensation costs far 
services reimbursable on a reasonable 
cost basis, that is. for physician services 
that may be included among the 
provider's services, such as hospital 
services within the meaning of 1861(b) 
of the Act 

Comment’ is the reasonable 
compensation equivalent limit to be 
applied to the physician's compensation 
inclusive or exclusive of services that 
are not covered by Medicare? 

Response: Both the physician’s time 
and the portion of his or her 
compensation attributed to noncovered 
services are excluded in determining the 
amount of compensation subject to die 
RCE limits. 

Comment: One commenter argued that 
where the compensation received by the 
physician includes payment for some 
noncovered services, such as research. 
Medicare should reimburse for the total 
amount so long as the compensation is 
less than the reasonable compensation 
equivalent limit. 

Response: The costs of compensation 
for services that are not covered by 
Medicare, such as research, cannot be 
reimbursed because Medicare does not 
have the legal authority to pay for such 
services. 

Comment: Do the RCE limits have an 
effect on what a non-Medicare insurer 
may pay for a physician's service 
furnished in aprovider? 

Response: The RCE limits provide the 
basis upon which the Medicare program 
will pay its proportionate share for 
services of general benefit to Medicare 
beneficiaries. The hospital may bill the 
non-Medicare patient’s insurer whatever 
it chooses; the RCE would not be 
controlling. It should be pointed out 
however, that the State Medicaid 
program could choose to use the RCE as 
its basis for payment of services 
provided Medicaid hospital patients. 

B. Methodology for Establishing RCE 
Limits 

The methodology for establishing RCE 
limiti is based on an internal working 
paper developed by HCFA’s Office of 
Research and Demonstrations. ”A 
Methodology for Determination of 
Reasonable FI E Compensation for 
Hospital-Based Physicians”, by James R. 
Cantwell and Williams J. Sobaski 
(Working Paper #OR-32. revised # 
December 1982). Copies of this paper are 


available on request from: ORD 
Publications. Office of Research and 
Demonstrations. Health Care Financing 
Administration, Oak Meadows Building. 
1~£~9. 6340 Security Boulevard. 
Baltimore. MD 21207 (301) 597-2422 

Our methodology for establishing 
reasonable levels of compensation 
includes five steps, as follows: 

1. Estimating notional overage income 
for all physicians. We estimated the 
national average (mean) income for all 
physicians using 1979 physician net 
incomes from the American Medical 
Association (AMA) Periodic Survey of 
Physicians (PSP), published by the AMA 
in its Profile of Medical Practice , 1961. 
We also reviewed other data sources 
and found these to be generally 
consistent with the PSP data. However, 
considering the type of compensation 
limits we are establishing, we found the 
PSP data to be the best available for our 
purposes. 

Since the original working paper on 
which this methodology is based was 
prepared, in Januray. 1982, the AMA 
began publishing results from its Socio- 
Economic Monitoring System (SMS), 
which has apparently replaced the PSP. 
In the final version of the working paper, 
we have used the SMS estimates of 1981 
average net earnings of all specialties as 
a comparison point to check the 
accuracy of our forecasting on the net 
earnings. 

However, for purposes of calculating 
FTF, earnings relationships between 
specialties and for localities, we roust 
continue to use the data published from 
the I960 PSP. That is to say, for FTE 
estimation it is necessary to have 
annual work hours data per specialty 
and locality which underlie the 
estimated national average for all 
physicians. Results from the 1980 PSP as 
published In the 1981 Profile of Medical 
Practice . represents the latest source 
from which all suitable data are 
available, (National average 1981 
earnings estimates for specialties have 
been published from the newer SMS, but 
they were not accompanied by work 
hours data per locality.) 

Comment Some commenters. 
including the College of American 
Pathologists, questioned the use of the 
PSP survey data, gathered largely from 
office-based physicians, for establishing 
estimates of reasonable FTE 
compensation for hospital-based 
physicians. 

/te5/w/?S0:The universe sampled by 
PSP included both office-based and 
hospital-based physicians and excluded 
only those physicians who are full-time 
salaried employees of institutions. The 
AMA has commented that full-time 
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salaried physicians are not a majority 
among any of the hospital-based 
specialties. 

We believe that, on theoretical 
grounds, use of these data is appropriate 
because there should be no significant 
distinctions in FTE net income per 
specialty arising from the type of 
compensation arrangement, unless some 
significant force, which favors full-time 
salaried physicians, results In distorted 
market behavior. The growth in other 
forms of compensation among these 
specialist suggests that no such force is 
at play. 

Comment: Other commenters have 
stated that higher income-earning 
physicians are disinclined to respond to 
practice income surveys, even when 
sponsored by medical organizations, 
resulting In a downward bias of the 
survey results. 

Response: We believe that data 
published by Medical Economics from 
their Independent survey of what by- 
and-large is the same universe as used 
in PSP and SMS refutes this. In a recent 
issue of Medical Economics, a bi¬ 
weekly business and investment 
magazine intended for the physician 
market, it was shown that many 
physicians reported 1981 net pre-tax 
earnings of $200,000 or more, including 
16 percent of responding radiologists. 7 
percent of responding anesthesiologists, 
and 5 percent of responding 
pathologists. 

Comment: Yet other commenters 
suggested that we use the most recently 
available hospital cost report data, 
gathered on the HCFA-2552. as a basis 
for deriving RCE limits. 

Response: The cost reports do not 
contain information on the number of 
full-time equivalent physicians in a 
department This is critical to 
establishing the reasonable 
compensation equivalent limits. 

2. Projecting future year incomes . As 
our second step, we projected 
physicians' 1979 base net income levels 
to appropriate future years (that is. to 
1982 and 1983) to account for changes in 
net income levels occurring after the 
period for which we have data. To make 
this calculation, we needed to determine 
an appropriate inflation factor to project 
1982 and 1983 estimated net income 
levels, on the basis of 1970 to 1980 data. 
We considered several methods, 
including using the compound growth 
rate found in the PSP averages for the 
period 1970 to 1979. or using the medical 
component of the Consumer Price Index 
(CPI). However, we believe we can 
achieve more accurate projections by 
using the historical relationship (1970- 
1980) between physician incomes and 


the CPI, and projecting this using 
forecasts of the CPI for future years. 

Comment L Based on review of out 
working paper, the AMA raised serious 
concerns over the use of only 1970 and 
1979 "real incomes" as the basis for 
prospective future "real incomes." 

Response: The original working paper 
Included a discussion of why that 
approach was taken. However, on 
further review undertaken as a result of 
AMA comments, we now concede that it 
is preferable to take into account all 
recent data on Incomes. Accordingly, we 
have revised the forecasting formula to 
take into account all observations of 
income from 1970 through 1980, but 
incorporating an adjustment for the 
period of the economic stabilization 
program—1971-1973. This is discussed 
further below. 

3. Adjusting for specialty differences 
in physician earnings. In our third step, 
we determined the relationship between 
average net income for all physicians 
(estimated in step 1) and net incomes of 
certain categories of specialist 
physicians tiiat are commonly 
compensated by providers for services 
furnished to Medicare beneficiaries. 

We did this by calculating adjustment 
factors based on the 1979 PSP average 
net income by specialty. This resulted in 
separate specialty adjustors for the 
following specialty categories: 

• General and family practice; 

• Internal medicine: 

• Surgery; 

• Pediatrics; 

• Obstetrics/Gynecology; 

• Radiology; 

• Psychiatry; and 

• Anesthesiology. 

In order to develop an adjustment 
factor for pathologists, who are not 
separately reported in the PSP data, we 
used compensation relationships 
between the income of radiologists and 
pathologists as reported in a HCFA 
sponsored study. (Bruce Steinwald. 
“Hospital Based Physicians: Current 
Issues and Descriptive Evidence". 

Health Care Financing Review . Volume 
2. Issue 1, Summer 1980. Pages 63-75.) 
Based on this study, we set the 
pathologist adjustment factor at 95.4 
percent of the radiology adjustment 
factor. (In the NPRM, we erroneously 
used 93 percent as on adjustor relating 
pathologist and radiologist incomes. 

This was noticed by commenters and 
has been corrected.) 

Comment* Numerous respondents 
indicated that the schedule of specialties 
Is too narrow. Some noted that there are 
several distinct sub-specialties in 
internal medicine. Others indicated that 
from what was published, they could not 


tell whether their specialty was to be 
considered “surgical" or “other." 

Response: We agree in principle that 
it would be appropriate to construct 
"adjustors" for each sub-specialty. 
However, the base data we used are 
published only for specialty-types. 
Information concerning the AMA's 
classification of specialties into 
specialty types for presentation of the 
1980 PSP results has been added to the 
revised working paper. 

We believe that the AMA's 
classification of specific specialties into 
specialty groups reflects their concern 
for statistical validity of the published 
averages. Standards of reliability for the 
PSP data appearing in the Profile of 
Medical Practice require that two 
conditions be met. First, each estimate 
must be based on more than five 
observations. Second, the estimate must 
be at least twice its standard error. 

Many averages for each particular sub¬ 
specialty might not meet that test. 

HCFA has gathered practice and 
income data for 17 specialties for 1978, 
1977, and 1978 from which additional 
adjusters might have been determined. 
However, HCFA's survey was 
conducted primarily for purposes of 
evaluating the Medicare Economic 
Index and similar medical economics 
research. The results have not been as 
widely disclosed or scrutinized over 
time as have been the AMA published 
data. Also, while most of HCFA's survey 
results appear to be consistent with the 
findings of AMA and Medical 
Economics surveys. HCFA's study 
suggests a much larger number of 
practice houra per week than the other 
surveys. Accordingly, using HCFA's 
data would have generally resulted in 
lower FTE annual earnings estimates 
that are found from within AMA data. 

Comment The College of American 
Pathologists suggested in their 
comments, based on the Steinwald 
paper, that the 95.4 percent ratio of 
pathologists' income to radiologists' 
income is only one of four possible 
values. 112.1, 95.3, 95.4. and 101.2. 

Response: The value of 95.4 is the 
ratio of pathologists' adjusted net 
income per hour of medical activity to 
that for radiologists' ($35.83 for 
pathologists and $37.55 for radiologists 
for the period 1976-1977 combined). The 
value of 112.1 and 101.2 each result from 
separate studies of only two States or 
political jurisdictions. The value of 112.1 
is from Missouri and the District of 
Columbia using 1972 income data 
(General Accounting Office. "A Proposal 
for Disclosure of Contractual and 
Financial Arrangements between 
Hospitals and Their Medical 
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Specialists/* April 30.1975). The value 
of 101.2 is from Oklahoma and Louisiana 
using 1978 income data (Department of 
Health and Human Services. Office of 
the Inspector General. Audit Agency. 
“Report on Need for More Restrictive 
Policy and Procedures Covering 
Medicare Reimbursement for Medical 
Services Provided by Hospital-Based 
Physicians/' 1960). Either of these two 
values. 112.2 or 101.2 would be 
inappropriate to use since the data are 
from such a restricted sample. 

The value of 95.3 is from a December 
1977 final report prepared by Arthur 
Andersen and Company for the Health 
Care Financing Administration. The 
data in that report are based on each of 
the selected hospitals' fiscal year 1975 
accounts. The value is within one tenth 
of a percent of the 95.4 percent used in 
the working paper. The value of 95.4 
was used because it is based on more 
recent data (1970-1977) than the Arthur 
Andersen study. 

Comment : The American Medical 
Association questions whether the 1979- 
based specialty adjustors are 
appropriate for other, expecially for 
future, years. 

Response : We have not yet been able 
to rigorously test this. Given possible 
income redistribution effects of rapidly 
changing technology, we would, of 
course, prefer to use only the latest 
available data on the issue. To help 
assure that the concerns of commenters 
are fully considered, we intend to 
monitor forthcoming reports and data. 

We will develop revised adjustors if it 
become necessary. 

4. Adjusting for geographic 
differences in physicians earnings. 

Using the specialty-specific adjustors, 
we also adjusted for differences in costs 
between types of geographic locations. 
Again, we used the PSP data on income 
differences according to location in 
three types of areas: 

• Metropolitan Greater than One 
Million (includes all counties in 
Standard Metropolitan Statistical 
Areas (SMSAs) with 1.000.000 or more 
inhabitants), 

• Metropolitan Less than One Million 
(includes all counties in SMSAs with 
50.000 to 999.999 inhabitants, and all 
counties considered potential SMSAs 
in AMA's master data file), and 

• Non-Metropolitan (includes all 
counties not in either of the above 
groups). 

This step yielded a set of three 
specialty-location adjustors for each 
specialty category. 

Comment The American Hospital 
Association, the American Medical 
Association and other respondents 


commented that use of only three 
locality types was inappropriate. AMA 
recommended use of the same hospital 
area wage index by SMSA and State as 
is used for adjusting Medicare's hospital 
cost limits. AMA suggested that 
geographic regions also be taken into 
account. 

Response : In developing the working 
paper. HCFA's Office of Research did 
give serious considerations to 
recommending use of the hospital area 
wage index. However, they found that 
use of that index would result in 
adjustments which would have 
significantly lowered the FTE estimate 
in rural areas for each specialty type. 
This would be inconsistent with the 
AMA published norma and HCFA’s own 
survey results, which show that FTE 
earnings of some specialists are higher 
in rural localities than in metropolitan 
localities. Also, theoretically, the 
physician service market is much more 
national in character than the market for 
hospital wage employees. Finally, the 
base data as published by the AMA 
provides only locality or census division 
as a basis for regional refinement. 
Undoubtedly, use of more refine 
(smaller) regional organizations with 
AMA PSP date (were that possible) 
would result in very imprecise estimates 
of averages for each of the over 300 
SMSAs. 

In principle, we would not object to 
estimating three locality factors for each 
census division, but we cannot do so 
from published data available to us. 

From the data published from the 1980 
PSP. we could make one of two choices 
for a regional adjustment. Either the 
three locality classes, or the nine census 
divisions. 

Theoretically, we expect that 
differences in the distribution of 
physicians among the three kinds of 
localities explain a significant portion of 
the observed differences in average 
earnings between census divisions by 
specialty. Also, the market for 
physicians is largely nationwide in 
character. Thus, we believe that using 
the three locality classes is more 
appropriate than using the nine census 
divisions. It would not be appropriate to 
use both published locality and 
published census division averages 
because to do so would result in double¬ 
counting locality effects. 

If we possessed the underlying PSP 
date, it would be possible to construct 
averages for most of the twenty-seven 
(three locality-types for each of the nine 
census divisions) cells for each specialty 
type. However, not all of the 27 cells 
would have large enough numbers of 
reporting physicians to enable us to 
derive meaningful or valid averages. 


5. Standardizing adjusted physician 
earnings to a FTE basis. Finally, we 
modified the specialty-location 
adjustors for variations among 
specialities in hours worked per year. 
Because of significant variations in the 
number of hours worked per year by 
specialty, this step is necessary to make 
accurate estimations of FTE specialty 
average incomes by location based on 
the average income of all physicians. 

We made this calculation using PSP 
data on hours practiced per week and 
year, by specialty and location, this 
allowed us to calculate the average 
hours practiced per year by specialty 
and location, which we then related to a 
standard full-time-equivalent ivork year 
of 2080 hours. We used these ratios to 
weight the specialty-location adjustors 
from step 4. 

Comment Numerous respondents 
questioned the relevance of 
standardizing physician earnings to a 
2080 hour work year, indicating that in 
medicine such a work year is not the 
norm. Some implied it was punitive— 
because it assumed no vacation time or 
continuing education time. Others 
apparently construed this part of the 
methodology to imply a requirement that 
a provider have a compensated 
physician on duty during all operating 
hours, and therefore concluded it was 
excessive, in that there do not exist 
enough physicians in some specialties to 
provide 8,760 annual hours of physician 
service in each hospital. 

Response: Standardization was used, 
following normal analytic conventions, 
to present a basis for more uniform 
comparisons. Application of the FTE 
estimates will take into account the 
actual work hours circumstances, such 
that the Medicare compensation, limit 
for a physician who practices 50 hours 
per week will be based on an amount at 
least twenty-five percent higher than 
that shown for his specialty-type in the 
FTE estimate schedule. Likewise, for the 
physician who practices 30 hours per 
week, Medicare compensation limits 
could be based on an amount twenty- 
five percent lower than that shown for 
his specialty-type. 

There is no intent to require any 
particular levels of staffing or to 
penalize any physician as a result of 
compensible vacations or educational 
sessions. Had we chosen to use average 
hours worked per week times 52 (rather 
than the average number of weeks 
worked) as a basis for standardizing, 
this would have resulted in an overall 
reduction in the published limits, and a 
different set of specialty and locality 
adjusters, which would have rewarded 
specialties which practice fewer weeks 
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per year and penalized those which 
work more weeks per year. Similarly, 
we might have ignored differences in 
hours worked per week, thus 
advantaging specialties with shorter 
work weeks than others. Use of the 2080 
annual hours technique provides an 
equalization of advantages and 
disadvantages. 

The 2080 technique should not be 
construed as a normative standard for 
staffing operations in hospitals. Staffing 
should be a function of the needs of the 
hospital's patient, goals and objectives. 
In interaction with the supply of 
physicians and their alternative 
earnings opportunities. 

6. Exclusion of Adjusters for 
Productivity . Skill. Competence , 
Expertise , Duration of Service . Etc . 


Several respondents noted that the 
methodology did not take into account 
earnings differences due to differences 
in individual physicians productivity, 
skill, competence, expertise, or duration 
of service. This could not be done from 
the source data, nor would it necessarily 
be appropriate to attempt to incorporate 
them. In fact, it is highly unlikely that a 
high correlation exists between the level 
of annual net earnings and the relative 
technical proficiency of a physician, 
could anyone accurately measure the 
latter. No respondent suggested how 
such measures might be accurately 
calculated and applied for the intended 
purpose. 

There appear to be many younger 
physicians whose practice earnings 
exceed those of many more experienced 


physicians in the same specialty; hence 
duration of service does not appear to 
be pertinent. 

7. Resulting RCE Levels. By 
proceeding through these five steps we 
were able to produce an array of 
estimated 1982 and 1983 average annual 
FTE compensation levels for 9 specialty 
categories by type of location. This 
array is given in Table I. We considered 
several different levels of reasonable 
compensation limits, using some 
percentage of these PTE levels. We ore 
proposing to set RCE limits, adjusted by 
the proportion of a FTE year actually 
worked, at these average annual 
incomes, because we believe they 
represent reasonable levels of net 
annual income by specialty and 
location. 


Table I —Estimates oc FTE Annual Average Net Compensation Levels for 1982 and 

1983* 
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These estimates arc significantly 
lower than those published in the 
NPRM. (See Table 11 below.) This 
difference is the result of reconsidering 
our projection techniques based on 
AMA’s comments. The NPRM estimates 


were based on a projection using “real 
income" data from 1970 and 1979 as 
base points of a trend line. This 
produced a line that conformed closely 
to Consumer Price Index (CPI) data, and 
which was not distorted by the 


artificially restricted price levels of the 
1970-1973 economic stabilization period. 
However, as AMA pointed out. we did 
not demonstrate that physician incomes 
for 1970 and 1979 were representative of 
physician incomes in other years. 


Table If.—NPRM Estimates of 1982 and 1983 FTE Annual Average Net Compensation 
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As a result of these and other 
comments, we decided that it would be 
more accurate to project future (that is, 
post 1979) income levels on the basis of 
a regression analysis of the relation 
between CPI and physician income 


levels for all years between 1970 and 
I960 (using a dummy variable with a 
value of 1 for the economic stabilization 
years). The following equation, 
explained in more detail in our revised 


working paper, was used to estimate 
relationships fur the period 1970 to 1980. 
Yt = ,D 4 ^CPlt 

Yt» physicians* net Income In year t 
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D = « dummy variable taking a value of 1 for 
the economic stabilization years (1971- 
1973) and 0 otherwise. 

CPU « Consumer Price Index for all urban 
consumers in year t. 

AMA’s PSP data for 1970-1980 were 
used to obtain ordinary least squares 
estimates of the parameters of this 
equation. 

The results are: 

n-3S34 32 0+343664 CP* 

<1-2661 


The equation explains 97.58 percent of 
the observed variation in physicians* net 
incomes between 1970-1980. 


Table III —Comparison of AMA/PSP Physi¬ 
cian's Net Income Estimates With Esti¬ 
mates Derived From Equation 
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93.600 
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% In Table 1U we compare AMA’s PSP 
estimates for the years 1970 to 1982 with 
the estimates derived from the above 
equations (described ss equation I* in 
working paper #OR-32, which includes 
more detailed discussion). Note that 
both series show great changes around 
1979. which indicate the extent to which 
it is inappropriate to base estimates 
solely on 1970 and 1979 base years. 

In addition to the annual estimates 
above, we used a near-term forecast of 
the consumer price index (CPI) to 
forecast physician net income for 1982. 
The resulting figure of $98,500 may be 
compared with an estimate of $95,500 
that would result from projecting the 
AMA/PSP 1979 estimate by the 
compound rate that occurred between 
1970 and 1980. 8.8 percent. 

B. Other Comments on the RCE 
Methodology . Comment : Many 
respondents observed that the working 
paper estimates average FTE pre tax 
earnings after deduction of practice 
expenses from gross earnings. 

Hespo/ise:The respondents are 
correct. However, physicians incur 
relatively low levels of practice expense 
related to activities for which they are 
compensated by providers. As discussed 
above, we are allowing in these final 


regulations adjustments to take into 
account expenses for malpractice 
insurance, continuing medical 
education, and professional 
memberships. 

Comment Several commenters noted 
that although the working paper on the 
RCE methodology illustrated three sets 
of limits in its discussion of 
“reasonableness", it made no particular 
recommendation. These commenters 
requested a justification of our choice of 
the mean estimated net income as a 
limit. 

Response: The earnings “mean** is a 
consistently, significantly higher amount 
for each specialty than the “median” 
(reaching a differemee of 15 percent for 
radiologists and pathologists). Hence, 
we judge it high enough to encompass a 
large majority of physicians in each 
specialty type; overall, roughly sixty 
percent. 

Increasing the limits beyond the mean 
might have encouraged unwanted 
pressure to escalate physician 
compensation. Several telephone callers 
from the hospital community expressed 
concern that the proposed schedules 
themselves provide amounts which 
exceed the salaries generally paid full¬ 
time staff physicians. 

Comment: Several respondents 
recommended use of a relative value 
method by pathologists in lieu of the 
FTE limits policy. 

Response: It is not feasible to use such 
a method at this time. We do not have 
any data that show the relative inputs of 
supervisory, administrative, and other 
such activities of a physician in a 
hospital laboratory department as they 
relate to individual services produced 
by that department. No methodology has 
been suggested for applying reasonable 
compensation equivalency limits on the 
basis of a relative value system, rather 
than time. We believe it is inherently 
reasonable to base such limits on time, 
just as it is reasonable (as well as 
required by section 1887(a)(2)(A)) to 
relate the cost of compensation for 
physician services to a provider to the 
time the physician actually spends 
furnishing such services. However, we 
would be willing to consider applying 
reasonable compensation limits on a 
basis related to the relative values of 
various services to the provider, is such 
a system is developed. 

We are sponsoring research on 
alternative methods for developing 
relative value scales for physician 
services. We expect that the results of 
this study, being undertaken by the 
Urban Institute, will provide a basis for 
developing better tools for analyzing 
and determining reasonable charges for 
services to Medicare patients, and 


possibly form better bases for 
developing experimental reimbursement 
methods. Those who favor application 
of relative value scales as an alternative 
to the proposed RCE limits on Medicare 
reimbursement of physician services to 
Medicare beneficiaries may wish to 
respond to HCFA‘s periodic solicitations 
of applications for grants to conduct 
reimbursement research and 
experiments. 

C, Updating the RCE Limits 

The RCE limits will be updated 
annually on the basis of updated 
economic index data. When we do this 
without revising the methodology for 
computing the limits, we will publish a 
single general notice in the Federal 
Register, setting forth the new limits and 
their effective date. We will not publish 
a notice proposing revised limits for 
public comment unless there is good 
cause due to unforeseen problems with 
the limits or the data. However, if we 
change the methodology by which limits 
are calculated or the way in which they 
are applied, we will publish the 
proposed changes In methodology in a 
Federal Register notice in accordance 
with the Departments established 
rulemaking procedures. 

This update procedureis dependent 
on accurate, timely, and reliable 
economic index data, and a good 
method of updating the base year limits. 
We considered several different options 
for annually updating the limits, taking 
into account two ma|or aspects of 
forecasting physician compensation 
levels: (1) Base year data on physicians* 
incomes, and (2) expected changes from 
a selected base level. 

We believe that retaining the PSP 
data for calendar 1979 as the base year 
is appropriate for the next few years. 

We will continue to monitor available 
data on this subject. As the specialty 
and location-specific supply and 
demand for physicians change over 
time, it may become necessary to move 
to a more current base, but until 
monitoring demonstrates the need, we 
believe the 1979 base should be used. 

Our research (see ORD Working 
Paper #32 cited above) indicates that 
physician net income deflated by the 
Consumer Price Index (CPI) is nearly 
constant over time. Consequently, it was 
suggested that near term physician net 
income could be estimated from 
forecasts of the CPI. We used a Data 
Resources. Inc. (DRI) forecast to project 
the PSP 1979 data to 1982, providing the 
base for the limits. We will use a 
method similar to that in the RCE 
methodology (see pages 5 and 6 of the 
above-cited working paper). Thus we 
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will apply Data Resources. Inc, CPf 
forecasts for 1864 and subsequent yean 
from Data Resources Cost Forecasting 
Review to the 1980 Periodic Survey of 
Physicians (1979 income data) in the 
same manner that the 1962 and 1963 
estimates were generated, 

D. Application of RCE Limits 

We will use the RCE levels to 
compute the Medicare program's 
reimbursement wh*n the physician is 
compensated by the provitfer or other 
related organization for administrative, 
supervisory* and other provider service* 
that ire reimbursable under Medicare, 
in applying the RCE limits, the 
intermediary will assign each 
compensated physician to the most 
appropriate specialty category. If no 
specialty category is appropriate, for 
example, in determining die reasonable 
cost for a full-time physician 
administration of on emergency room 
physician, the intermediary will use the 
RCE level for the 'Total" category, 
which is based on income data for all 
physicians. The intermediary will 
determine the appropriate geographic 
area classification, given in uppendix II 
to (his document. 

If the physician's contractual 
compensation covers all duties, 
activities, and services furnished to the 
provider or to its patients and the 
physician is employed full-time, the 
appropriate specialty’ compensation 
limit will be used and adjusted by the 
physician's allocation agreement to 
arrive at the program's allowable costs 
(inpatient Part A and outpatient Part B) 
for physician compensation. In the 
absence of an allocation agreement, we 
generally will assume that 100 percent of 
the compensation was related to 
services reimbursable on a Part B 
reasonable charge basts, and that there 
are no allowable costs for the 
physician's services to the provider. 

When a physician's compensation 
from the provider represents payment 
only for administrative, supervisory, and 
other provider services (that is, the 
physician bills fees for all medical/ 
surgical services furnished to individual 
patients), then the appropriate specialty 
compensation limit will be used and 
adjusted by the percentage of the 
physician's time spent in furnishing 
administrative, supervisory, and other 
provider services. 

If a physician is employed by a 
provider to furnish services of general 
benefit to patients reimbursable on a 
reasonable cost basis on other than a 
full-time equivalent basis, then the 
reasonable compensation limit will be 
adjusted upward or downward to reflect 
the percentage of time his or her actual 


hours related to a full*time equivalent 
work year of 2080 hoars. 

Comment r When the reasonable 
compensation equivalent methodology 
is applied on a departmental basis, the 
proposed rule provides that a weighted 
departmental allocation agreement be 
used, tinder the same set of facta, if the 
aggregate departmental compensation is 
less than the reasonable compensation 
equivalent, could the individual 
provider-based physician allocation 
agreement* be used to allocate the 
physicians' actual compensation 
amounts? 

Response: Yes. Generally It is 
intended that the physician time 
allocation will be developed separately 
for each physician. The option that 
permits developing a n aggregated 
allocation for all of the physicians in 
larger hospital departments is intended 
to facilitate administration and reduce 
paperwork. Under the optional method, 
the compensation of the physicians is 
aggregated and averaged before the RCE 
Is applied: the time allocation is applied 
to the result of this calculation, not to 
the actual compensation of each 
physician. For example, a hospital is 
located in a metropolitan area having a 
population greater than one million, and 
its laboratory department furnishes only 
clinical laboratory services (that is, all 
services are reimbursable on a cost 
basis) and has a staff of five physicians. 
The director receives $180,000 per year. 
The other four physicians each receive 
$80,000 per year. The total annual 
compensation for all five physicians is 
$480,000. 

If the RCE limit were applied to each 
physician's compensation Individually, 
the cost of the director's compensation 
would not be fully allowed, since it 
exceeds the applicable limit from Table 
I above ($18,200). However, if the 
allocations are aggregated, the aggregate 
limit for the department is $571,000 
(5X$118.200) all the compensation for 
the department is an allowable cost The 
provider and its physicians may elect to 
aggregate the allocation agreement. 

E. Exceptions to the RCE Limits 

Some hospitals, particularly but not 
exclusively small or rural hospitals, may 
be unable to recruit or maintain an 
adequate number of physicians at a 
compensation level within the 
prescribed limits. In accordance with 
section 1887(a)(2)(C) of the Act, if a 
hospital is able to demonstrate to the 
intermediary its inability to recruit or 
maintain physicians at a compensation 
level allowable under the RCE limits (as 
documented, for example, by 
unsuccessful advertising through 
national medical or health care 


publications), then the intermediary may 
grant an exception to the reasonable 
compensation limits established under 
these roles. The procedures for this 
exceptions process will be included in 
the implementation instructions. 

Comment: Some comm enters, 
including the American Hospital 
Association, suggested that the RCE 
limits exception process should be 
described in more detail, specifically to 
account for circumstances in which a 
hospital seeks to retain the services of a 
preeminent or exceptionally qualified 
physician. 

Response: We do not concur. The RCE 
limit applies to services furnished by a 
physician to a hospital, such as. 
administration, supervision, quality 
control activities, etc. These services 
can appropriately be furnished by any 
physician, to the extent permitted by 
State licensure. It is not intended for 
Medicare to address the qualifications 
of one physician, vis-a-vis another. 

F. Initial Implementation of the RCE 
Limits 

These limits will apply to services 
furnished and portions of cost reporting 
periods occurring on or after (90 days 
from the date of publication]. The 
applicable schedule of annua! RCE 
limits is determined by the beginning 
date of the provider's cost reporting 
period. That is, if the provider's cost 
reporting period begins during calendar 
year 1982, the 1982 RCE limits apply to 
all compensation for physicians in that 
portion of the period occurring on or 
after the effective date of these 
regulations. For provider's cost reporting 
period beginning in calendar year 1983. 
the 1983 RCE limits will be applied. If a 
provider has a short cost reporting 
period, such as frequently occurs due to 
a change of ownership or operations, the 
applicable RCR limits are determined by 
the first duy of the cost reporting period, 
and are adjusted by the ratio of the 
length of the short period to a standard 
year. 

VIII. Agreements Between Physicians 
and Providers 

A. Noninterference With Contractual 
Agreements 

In the NPRM, we made clear that the 
policies we were proposing would leave 
physicians and hospitals free to 
negotiate the kind of financial 
agreement, such as salary, fees, or 
compensation based on a percentage of 
either gross or net charges, that best 
suits their circumstances. 

These regulations deal only with how 
Medicare reimbursement should be 
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computed. They are neutral both as to 
financial agreements and as to the 
manner in which medicine is practiced. 
We believe this implements both the 
noninterference provisions in section 
1801 of the Act, in that the regulations 
would not interfere with physician and 
provider decisions to utilize their 
resources in any manner they choose, 
and tho statutory requirement that 
Medicare reimbursement be reasonable, 
and be made in accordance with the 
statute's classifications and definitions. 

Because the noninterference 
requirements of section 1801 of the Act 
refer to all Medicare program 
regulations and policies, we did not 
believe it was necessary to continue to 
repeat them in regulatory language, as 
the existing regulations do at 42 CFR 
405.481. This is not a change of policy so 
much as a result of changes in common 
rulemaking practices. One of our 
administrative objectives is to issue 
regulations that are no longer, more 
complex, or more discursive than 
necessary. Therefore, in drafting the 
regulations text for the NPRM, we 
omitted that language from $ 405.481 
that we believed was inessential. 

B. Effect of Regulations on Existing 
Contractual Agreements 

Comments: Several commenters 
inquired whether physicians or entities 
which lease hospital departments would 
be permitted a transitional period during 
which they may terminate or adjust their 
arrangements. 

Response: Generally, these final rules 
will be effective for services furnished 
on or after May 311983. Section 
405.550(e), which requires the overhead 
incurred by leased departments to be 
reimbursed on a reasonable cost basis 
through the provider, contains 
provisions indicating that it will not be 
applied until June 30.1983. 

This provides 90 and 120 day delays 
respectively, during which parties may 
renegotiate arrangements if they believe 
it is necessary or appropriate. 

However, the Medicare rules do not 
require that lease arrangements be 
terminated. They only specify how and 
to what extent Medicare will make 
payment. However, some providers that 
have longstanding arrangements, pre¬ 
dating Medicare, under which many of 
their services are furnished through 
leased departments, have indicated that 
they may wish to change this in view of 
the requirements of these final 
regulations. Due to the extended tenure 
of their arrangements, some of these 
providers have informed us that 
terminating their existing arrangements 
will be unusually difficult, and that 120 


days does not provide adequate time for 
the extensive changes required. 

We believe it would be unreasonable 
for us to influence an immediate 
disruption of these longstanding 
arrangements. However, we do not want 
to grant an extended delay of 
application of these needed 
requirements to all the providers that 
have initiated such lease arrangements 
in recent years. Due to the general 
growth of third party reimbursement. 
State rate-setting, and various cost 
containment measures, many such 
arrangements have been established to 
maximize cost reimbursement, or to 
otherwise seek a reimbursement 
advantage, rather than due to inherent 
efficiencies or quality-related 
consequences of the arrangements. This 
has greatly contributed to the problems 
which this provision is intended to 
address. However, we believe it is clear 
that, in the case of providers with 
arrangements established before the 
inception of the Medicare program, 
these arrangements were originated 
with different objectives. 

Therefore. § 405.550(e) Includes a 
provision indicating that we will delay 
for two years, during which time these 
entities will continue to be reimbursed 
essentially as before, applying these 
revised rules to a lease arrangement 
entered into before July 1.1966, when 
Medicare became effective. This should 
provide adequate time for the parties to 
the lease to adjust their arrangements in 
a manner that ensures that delivery of 
services is not disrupted and that the 
providers can be adequately reimbursed 
for services they furnish Medicare 
patients. 

C. Agreements Concerning Physician 
Billing 

(1) Provider billing for physician 
services under combined billing . 
Combined billing is a special type of 
billing arrangement that was developed 
to avoid the need to prepare and process 
separate bills for physician services 
furnished in hospital departments, such 
as radiology departments, in which 
patients receive large numbers of 
services, relative to other departments. 
Under combined billing, the charges for 
both the physician services and the 
hospital services furnished in a hospital 
department are aggregated (Le„ 
“combined") and billed for by the 
hospital on its inpatient or outpatient 
billing forms (the HCFA-14553 and the 
HCFA-1483, respectively). Payment for 
both types of services is made by the 
Medicare intermediary and, at 
settlement of the hospital's cost report, 
an adjustment is made to assure that 
payment for physician services is made 


from the Part B trust fund, as required 
by the Medicare law. 

Under existing policy, we have 
permitted combined billing only for 
hospital inpatient or outpatient services 
(excluding psychiatric services) 
furnished by departments in which all 
physicians are compensated by the 
hospital on a salary or a single uniform 
percentage of charges basis. With 
respect to inpatient services, combined 
billing has been available only for 
radiology and pathology services. 

In the NPRM we proposed allowing 
inpatient combined billing to physician 
specialties other than radiology or 
pathology (e.g. cardiology) provided the 
physicians in such departments were 
compensated on a salary or a single 
uniform percentage of departmental 
charge basis and this represented the 
only method of billing for physicians' 
services in such departments. We have 
reconsidered that proposal, as discussed 
in section VI. E. and are now proposing 
instead to eliminate combined billing 
However, as a result of changes made 
by section 112 of Pub. L 97-248. the 
Medicare program now pays only 80 
percent of the reasonable charges for all 
physicians' services, including radiology 
and pathology. Therefore, it is necessary 
in the interim before final rules on 
combined billing are published for the 
hospital to identify on the hospital claim 
form the aggregate charges for physician 
services. The hospital will be allowed to 
use the per diem or uniform percentage 
methods to compute these physician 
charges. 

(2) Effect of physician billing charges 
for services to a provider. Comment: In 
the preamble to the proposed rules, we 
stated that if the Medicare beneficiary is 
inappropriately billed by a physician, a 
provider or other entity for services that 
did not meet the conditions for Part B 
reasonable charge payment (i.e„ for 
provider services), the provider’s 
participation agreement with the 
Secretary could be terminated in 
accordance with the regulations at 42 
CFR Part 489. Several commenters 
objected to this, arguing that it is not 
equitable to expect the providers to 
“police" the Medicare program. 

Response: A provider participating in 
the Medicare program must have 
entered into an agreement with the 
Secretary under section 1866 of the AcL 
In entering into this agreement, the 
hospital agrees not to charge any 
individual for services for which the 
individual is entitled to have payment 
made to the provider by Medicare, 
except for appropriate deductible and 
copayment amounts. It is the provider's 
responsibility to assure that its 
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agreement is not violated. Physicians 
and other practitioners (e g., CRNAs) 
who furnish services in the provider can 
only do so to the extent permitted by the 
provider. The agreement under section 
1866 of the Act is between the provider 
and the Secretary: individual 
practitioners are not a party to the 
agreement. However, the provider can 
require adherence to Medicare rules by 
such individuals as a condition for the 
right to perform services for the 
provider, or take other appropriate steps 
to assure that its agreement with the 
Secretary is not violated. Particularly in 
the case of provider-based physicians, 
the interrelationships between the 
provider and those physicians are so 
close, that to conclude that the provider 
has no responsibility, control, or 
influence over the activities of those 
physicians is simplistic. 

When services are covered as 
provider services and reimbursed on a 
reasonable cost basis, we make 
payments only to the provider. We wish 
to ensure that when we make such 
payments for services that do not meet 
the conditions for reasonable charge 
payments, neither the physician nor the 
provider seeks further payment from 
either the program or beneficiaries. This 
particularly applies to physician 
services that are services to the provider 
rather than services to individual 
patients. Therefore, we will treat 
inappropriate billing of the carrier or the 
beneficiary, by the physician, the 
provider, or another entity, as a 
violation of the provider agreement of 
the provider in which the services were 
furnished. In such a case, the provider 
agreement could be terminated in 
accordance with the regulations at 42 
CFR Part 489. 

IX. Anesthesiology Services 

A. Personnel Administering Anesthesia 

Because of the predominant practice 
pattern, we use the term 
• anesthesiologist” In this preamble to 
denote any physician functioning in the 
capacity of an anesthesiologist. 
However, these rules apply to any 
physician who furnishes, directs, or 
supervises anesthesia services 
regardless of that physicians practice 
specialization or board-certification. 
This could include not only a doctor of 
medicine or osteopathy but also a 
doctor of dental or oral surgery, or a 
doctor of podiatry, provided that the 
physician directing or supervising the 
anesthesia is legally authorized to 
perform such a function in the particular 
State. 

In many hospitals, actual 
administration of anesthesia to patients 


is performed by certified registered 
nurse anesthetists, (CRNAs). or by 
anesthesia assistants (AAs) functioning 
as physician extenders, who work under 
the direction of an anesthesiologist or, 
as noted above, by physicians who do 
not specialize in anesthesiology. 
Frequently, the directing physician is the 
surgeon or oral surgeon who is 
performing the surgical procedure for 
which anesthesia is required. 

Comment: The American Society of 
Anesthesiologists (ASA) suggested that 
we include in the final regulations a 
definition of “anesthesiologist'*, and 
phase the requirements of the 
regulations, particularly the proposed 
8 405.552. in terms of an 
anesthesiologist's, rather than a 
“physician's", performance of certain 
functions. 

Response: Title XVIII. the Medicare 
statute, does not restrict coverage of 
services furnished by a physician (as 
defined in section 1861(q)) based on that 
physician's training, medical specialty, 
or board certification. Generally. States 
do not so restrict the activities of 
physicians through their licensure 
requirements, either. Further, section 
1801 of the Act specifically forbids 
interference in the practice of medicine. 
In view of these considerations, we do 
not believe it appropriate to make such 
a restriction, especially through 
reimbursement regulations. 

Comment* The ASA also asserted that 
Medicare should not make separate 
payments for anesthesia services 
furnished by dentists, oral surgeons, and 
podiatrists. They suggest that these 
individuals do not have the academic 
background, training, and clinical 
experience to qualify them 
independently to provide anesthesia for 
surgical procedures or to supervise 
nonphysicians in administering such 
procedures. They also stated that 
Medicare should, for similar reasons, 
not pay a separate charge for anesthesia 
services furnished by a non-physician 
anesthetist under the direction of the 
physician performing a surgical 
procedure. 

Response: In accordance with section 
1881(r) of the statute, anesthesia 
services furnished by these individuals 
are covered Medicare services with 
respect to functions which they are 
legally authorized to perform by the 
State in which the services are 
furnished. These rules are not intended 
to restrict or interfere with State 
licensure requirements regarding the 
administration of anesthesia. 

Comment: The ASA pointed out that 
the NPRM discussed only the 
administration of anesthesia. Many 


anesthesiologists furnish pain 
management, respiratory care, and other 
services not discussed in the NPRM- 
They inquired whether additional 
criteria wrould be issued concerning 
those services. 

Response: Those and other physician 
services not specifically identified in the 
regulations are not subject to special 
criteria. To be reimbursable on a 
reasonable charge basis, however, those 
services must meet the general criteria 
at 42 CFR 405.550(b). 

Comment: The NPRM spoke in terms 
of the physician directing the services of 
CRNAs. However, some commenters 
pointed out that there are increasing 
numbers of anesthesia assistants (AAs) 
who, functioning as physicians' 
assistants in anesthesiology, administer 
anesthesia under physician direction. 
Other commenters also asked how the 
proposed rules would apply to 
anesthesia services furnished by a 
resident (or by CRNAs or AAs in 
training) undor the direction of a 
physician. 

Response: In recognition of these 
situations, we have revised and clarified 
the rule to meet these circumstances. 

We did not intend our proposed rules to 
suggest that we were attempting to 
change current medical practice, 
employment, or education patterns. The 
individual in the physician's employ 
could be a CRNA or other qualified 
individual, consistent with State law 
and license requirements. The individual 
employed by a hospital and directed or 
supervised by a physician could be a 
CRNA, resident or other qualified 
individual. 

B. Payment for Concurrent Anesthesia 
Services 

By using the services of more than one 
CRNA or AA. an anesthesiologist may 
direct or supervise anesthesia 
administration to two or more patients 
at the same time. In such cases, a 
question arises as to whether the level 
of the physician's involvement in each 
procedure is sufficient to justify 
classifying the services as physician 
services to Individual patients and 
paying for them on a reasonable charge 
basis. To the extent that an 
anesthesiologist is performing 
essentially supervisory duties, rather 
than furnishing physician services to an 
individual patient, the services should 
be reimbursed on a reasonable cost 
basis. 

This raises several controversial 
issues, which were differently 
approached, with resulting different 
suggestions for resolution, by various 
groups of commenters. As a result of 
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their suggestions, we reviewed several 
alternative* to the provisions proposed 
in the NPRM. 

Some commenters requested us to pay 
CRNAs directly for their services, on a 
reasonable charge basis. There is no 
authority in title XVfll to do this and. 
therefore, it is not an available option. 

Other commented believe that we 
should pay a supervising physician on a 
charge basis, regardless of the number 
of concurrent services performed by 
nonphysician anesthetists. This 
essentially reflects the current practice 
of the carriers. This is also an 
administratively simple option, but our 
experience shows that it is subject to 
abuse, and sometimes results in 
unreasonably high payment levels. 
Further, adoption of this option would 
not be supported by the principles we 
must implement for distinguishing 
physician services to individual patients 
from physician services to providers, 
and would clearly contradict the policy 
we are establishing regarding payment 
for pathology services. Finally, if we 
determined that we considered 
anesthesia services furnished by 
CRNAs. with minimal direct physician 
input, to be reimbursable on a 
reasonable charge basis, it would seem 
logical to extend that principle and 
reimburse the anesthetists directly. 

The necessary rejection of the above 
two positions led us to carefully 
examine the middle ground between 
them. First, it is dear that an 
anesthesiologist's persona) 
administration of anesthesia is a 
physician's service reimbursable on a 
reasonable charge basis, as is 
administration of anesthesia by a single 
anesthetist under immediate physidan 
direction. It is also clear that physicians 
perform many functions related to the 
care of each individual patient both 
before and after the administration of 
anesthesia itself. These pre- and post¬ 
anesthetic functions are generally 
incorporated into the concept of a single 
service, and ore included in a single bill. 

We did not believe it would be 
acceptable to propose to pay physicians 
for anesthesia services on a charge 
basis only if the anesthesia were 
administered by the physidan or 
inddent to his or her services. 

Therefore, in the NPRM we proposed to 
distinguish, for reimbursement purposes, 
between "medical direction" and 
"supervision". 

"Supervision" is a general activity, 
primarily concerned with monitoring 
performance of the anesthetists, with 
significantly diminished direct 
involvement of the anesthesiologist in 
delivery of services to the patient. 
"Medical direction" includes substantial 


direct involvement of the 
anesthesiologist in each anesthesia 
procedure. 

Under the NPRM provisions, an 
anesthesiologist's services would meet 
our definition of "medical direction" and 
qualify for charge reimbursement if the 
anesthesiologist: 

• Performs a pre-anesthetic 
examination and evaluation; 

9 Prescribes the anesthesia plan; 

9 Personally partidpates in the most 
demanding procedures in the 
anesthesia plan, induding induction 
and emergence; 

9 Ensures that any procedures in the 
anesthesia plan that he or she does 
not perform are performed by a 
qualified individual; 

9 Monitors the course of anesthesia 
administration at frequent intervals; 

9 Remains physically present and 
available for immediate diagnosis and 
treatment of emergencies; 

9 Provides indicated postanestbesia 
care; and 

9 Does not perform any other services 
personally while he or she is directing 
those procedures. 

The NPRM criteria for "medical 
direction" also included a provision 
that, to qualify for reasonable charge 
reimbursement, a physician must direct 
no more than two concurrent 
procedures. This was intended to 
establish specific criteria for 
determining that a physician's 
involvement in each service was 
adequate to justify treating the services 
as physician services to individual 
patients, and thus warrant payment on a 
reasonable charge basis. 

Although the other criteria were 
generally not criticized by comm enters, 
Ihe provision limiting concurrent 
services to two was strongly criticized. 

A few co mm enters were critical of the 
entire approach, on various medical or 
economic bases, but they offered no 
viable suggestions to otherwise 
implement the distinction between 
physidan services to providers and 
patients, while making adequate 
allowance for current physician 
distribution and practice patterns. Far 
more comm enters found the general 
concept acceptable, but suggested 
increasing the number of allowed 
concurrent procedures to four or more. 

It is dear that when a physidan is 
supervising a large number of services 
that are actually being furnished by 
other individuals, that the services 
should not be considered to be 
"personally rendered’* in accordance 
with section 1687(a)(1)(A). We must 
establish some dividing line, such as 
between "medical direction" and 


"supervision" in order to Implement the 
statute. We have consulted a number of 
experts and professionals, and. on the 
basis of our experience and discussions, 
we believe there is a consensus among 
anesthesiologists, induding the 
American Society of Anesthesiologists 
(ASA), that at some point involvement 
in concurrent procedures diminishes a 
physician's involvement to the point that 
it should not be considered o physidan's 
service to an individual patient. 

Many of the anesthesiologists and 
non-physidan anesthetists who 
commented on the NPRM stated lhat we 
should allow more than two concurrent 
procedures. Most frequently, 
commenters suggested that we allow 
four, rather than two. A few commenters 
suggested larger numbers, some even 
preferring a variable number, to be 
adjusted in view of physidan 
competence or patient condition. A 
variable number was clearly beyond our 
technical ability to impose or 
administer, 8nd we early determined 
allowing more than four concurrent 
procedures would have severely tested 
the general consensus. 

We reviewed the arguments for 
allowing either two or four concurrent 
procedures very carefully. It is clear that 
on some grounds two is preferable, 
particularly in consideration of the 
statutory distinction we are making. 
However, it has been rightly pointed out 
to us that larger numbers are common 
practice, especially in areas 
underserved by anesthesiologists. 
Allowing four would be widely 
acceptable, and would result only in 
minor changes from current practice. 

We believe that to routinely allow four 
concurrent anesthesia procedures to he 
reimbursed on a reasonable charge 
basis would not greatly compromise the 
criteria we are establishing to 
implement the statutory distinction 
between a physician's service rendered 
to a individual patient and a physician's 
service of general benefit to patients. 
Therefore, we have decided to revise the 
requirements proposed in the NPRM, in 
view of the predominant opinion 
expressed by commenters. 

These final regulations specify lhat if 
an anesthesiologist meets the other 
conditions for charge payment but 
supervises more than four anesthesia 
procedures concurrently, the 
anesthesiologist's services are 
considered supervisory (as opposed to 
medical direction) services furnished to 
the provider in which the procedures are 
performed. The provider will be paid for 
the allowable costs of those services on 
a reasonable cost basis by the 
intermediary. Reimbursement to the 
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provider for those services of the 
anesthesiologist is subject to the RCE 
limits. 

Comment: The ASA pointed out that 
while limiting the number of concurrent 
anesthesia procedures a physician may 
medically direct (and for which he or 
she may receive reasonable charge 
payment) may be appropriate in surgical 
cases, exceptions should be made for 
medical emergencies and obstetrical 
patients in labor. 

Response: We do not expect that a 
physician who is directing the 
administration of anesthesia to four 
surgical patients would be involved 
routinely In furnishing any additional 
services to other patients. However, 
addressing an emergency of short 
duration in the immediate area, or 
administering an epidural or caudal 
anesthetic to ease labor pain, or 
periodic, rather than continuous 
monitoring of an obstetrical patient, 
would not substantially diminish the 
scope of control exercised by the 
physician in directing the administration 
of anesthesia to the surgical patients. 
However, the carriers will periodically 
review hospital records to ensure that 
such circumstances do not occur 
frequently, are of short duration and do 
not constitute a diminution of the 
physician's involvement in the surgical 
procedure. Any questions regarding 
diminution of the physician’s 
involvement in surgical care will be 
resolved by the carrier's medical staff. 

Comment' The American Association 
of Nurse Anesthetists (AANA) was 
especially concerned that the limitation 
of concurrent procedures reimbursable 
on a charge basis not be linked to 
presumptions about the quality of 
anesthesia services furnish by non¬ 
physician anesthetists under a 
physician's general supervision. 

Response: The distinction we are 
nmking is between physician services to 
providers and individuals, not between 
good and bad anesthesia services. 
Anesthesia administered by non¬ 
physician anesthetist is a covered 
service, reimbursable on a reasonable 
cost basis whenever it is not included in 
reimbursement for a physician's service 
on* charge basis. Therefore the criteria 
for "medical direction" should not be 
interpreted as standards of practice or 
standards of quality, but rather as a 
description of those elements of 
common medical practice that are 
expected to be present when a physician 
has significant involvement with an 
individual patient. 

Comment The AANA also 
commented that the proposed rule did 
not distinguish clearly enough between 
"medical direction" and "supervision" 


with respect to anesthesia services. The 
association pointed out that the only 
distinction made in the proposed rule 
between the two sets of circumstances 
is the number of concurrent procedures. 

Response: In the case of more than 
four concurrent procedures, where the 
services of the physician are classified 
as supervision rather than direction, the 
physician is not required to "personally 
participate in the most demanding 
procedures in the anesthesia plan, 
including induction and emergence" 

(§ 405.555(a)(l)(iii)). Therefore, 

5 405.552(b) has been modified to 
indicate that where the 
anesthesiologists' services are 
supervisory (more than four concurrent 
procedures), subparagraphs (iii) and (vii) 
of paragraph (a)(1) may be met through 
suhparagraph (iv). i.e., ensuring that a 
qualified individual performs any 
procedures in which the physician does 
not personally participate. 

Comment: One commentcr pointed out 
that the NPRM did not discuss payment 
for personal performance by a physician 
of a single anesthesia procedure. 

Response: We believe that the NPRM 
was sufficiently clear that such a service 
would be reimbursable on a reasonable 
charge basis as a physician's service to 
an individual patient (47 FR 43588). We 
were concerned to make provision for 
circumstances that required special and 
explicit treatment. The proposed 
i 405.552(a) was unambiguous in this 
matter. 

Comment Legislation considered by 
the Congress in 1979 (S. 505). provided 
for payment of anesthesia services in a 
manner similar to the proposed 
regulations, but Congress did not enact 
those provisions. Some commcnters 
questioned whether, in view of this 
congressional decision. HCPA has 
authority to adopt these provisions, 
particularly the provision allowing 
reasonable charge reimbursement only 
if the anesthesiologist were directing no 
more than two concurrent anesthesia 
procedures. 

Response: The Secretary' has the 
authority to determine which services 
are properly covered under Part A and 
which under Part B of Medicare. This 
authority is inherent in the authority 
granted the Secretary to implement the 
Medicare statute. (See sections 1102 and 
1871 of the Act.) In addition, section 
1887(a)(1) of the Act, which these 
regulations implement, requires the 
Secretary to establish criteria that 
distinguish physician services to 
individual patients reimbursable on a 
reasonable charge basis from physician 
services to the provider. Furthermore, 
the legislative history of section 1887 
reflects an intention that the Secretary 


develop specific conditions, appropriate 
to particular physician specialties, for 
determining when a physician's 
involvement in a patient care service is 
sufficient to justify treating it as a 
physician's service to an individual 
patient reimbursable on a reasonable 
charge basis. (S. Rep. 07-494. page 22.) 

In addition, the failure of Congress to 
enact S. 505 does not mean that 
Congress determined that the Secretary 
does not have this authority or that 
Congress opposes this policy. It merely 
indicates that Congress took no actions 
to require the Secretary to do what he 
has discretion to do on his own. 

Comment: The ASA suggested that the 
performance of certain routine tasks not 
reflected in our proposed criteria, such 
as receiving patients entering the 
operating suite for the next surgery, 
checking on or discharging patients in 
the recovery room and handling 
scheduling matters, could be 
appropriately undertaken by a physician 
while directing concurrent procedures. 

Response: We agree that a physician 
may appropriately receive patients 
entering the operating suite for the next 
surgery while directing concurrent 
anesthesia procedures. However, 
checking or discharging patients in the 
recovery room and handling scheduling 
matters is not compatible with our 
reimbursing the physician on a 
reasonable charge basis for directing 
concurrent anesthesia procedures. The 
time devoted to such activities 
potentially can be extensive and would 
diminish the degree of involvement in 
the concurrent care beyond levels 
acceptable for purposes of reasonable 
charge reimbursement. 

Comment: The ASA pointed out that 
in some Instances one member of a 
group practice of anesthesiologists may 
perform a pre-anesthetic examination of 
patients scheduled for surgery the 
following day, and another 
anesthesiologist actually may perform or 
medically direct the procedures. They 
asked whether this form of practice 
would constitute a physician service to 
a Medicare patient. 

Response: Yes. if the anesthesiologists 
are in group practice. However, a 
physician member of the group would 
nave to perform all of the component 
parts of the anesthesia services; they 
could not be performed, for example, by 
an anesthesiology resident. Also, the 
medical record must specifically show 
that the services were furnished and 
identify the physidan(s) who furnished 
them. 

Comment Proposed section 405.552 of 
the NPRM stipulates that the carrier 
would reimburse a physician for 
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concurrent anesthesiology procedures 
furnished to patients in a provider on a 
reasonable charge basis if certain 
conditions were met (j j 405.552 and 
405.550(b)). However, if the physician 
were involved in more than the allowed 
number of procedures concurrently, it is 
not clear from either the NPRM 
preamble or regulations text whether 
Medicare would recognize for 
reasonable charge payment all of the 
physician services provided by the 
anesthesiologist up to and including 
induction of the patient, or if those 
services would also be considered 
“physician services to the provider”. 

Response : All of the reasonable and 
necessary services personally furnished 
by a physician, up to and including 
induction of the patient, qualify for 
reasonable charge reimbursement by the 
carrier. Only those services furnished 
during the period of time subsequent to 
induction of the patient (when more 
than four concurrent procedures are 
performed) are considered physician 
services to the provider, payable to the 
hospital on a reasonable cost basis by 
the intermediary. 

C. Use of CRN As Employed by 
Providers 

To better separate payment for 
provider and physicians* services, wc 
will adjust the amount of charge 
payment for physician services in which 
a CRNA or AA delivers anesthesia to 
take into account whether the CRNA or 
AA is employed by the provider or the 
physicians. This adjustment is needed to 
take into account the costs of 
compensating the CRNAs or AAs that 
are borne by the hospital. We will 
continue to pay the physician on the 
basis of reasonable charges for the 
professional services furnished to an 
individual patient, including the 
concurrent direction of not more than 
four CRNAs. 

Currently, most anesthesiologists base 
their charges for patient services on a 
combination of procedure-specific unit 
values plus units for factors such as 
time. These units are generally drawn 
from studies of the relative values of 
medical and surgical services, by groups 
such as the Blue Shield Association. 
Where anesthesiologists base their 
charges on this method, the Medicare 
carriers use the same method to 
determine reasonable charges for 
anesthesiology services. 

Under this method, a physician's 
charge for a particular service is 
constructed by: 

• Determining the base value unit9 for 

the specific procedure performed; and 

• Adding time units representing the 

period from the time beginning when 


the anesthesiologist prepares the 
patient for induction, and ending 
when the anesthesiologist is no longer 
in personal attendance on the patient. 

The sum is then multiplied by a 
conversion factor representing the 
physician's customary charge for a unit 
of professional service. The resulting 
ddllar figure is the physician's actual 
charge for the service. Each time unit 
generally represents a 15 minute interval 
per patient For example, if a physician 
devotes 90 minutes to a normal patient 
undergoing a procedure with a base 
value of 3, the physician's charge would 
be nine (3 base units + 8 time units) 
times that physician's conversion factor. 

Under these regulations, we will allow 
reasonable charge payment for 
physician-directed anesthesia services 
furnished by no more than four 
provider-employed CRNAs or AAs by 
calculating the procedure unit values 
plus no more than one time unit for each 
half hour, or fraction thereof, devoted to 
a given procedure. We require the 
anesthesiologist (or other entity legally 
entitled to bill for the services) to state 
on the billing form or on the claim for 
payment whether the CRNA or AAs was 
employed by the physician, and whether 
no more than four concurrent 
procedure* were furnished by CRNAs or 
AAs under the physician’s direction. If 
the physician (or other billing entity) 
affirms that both conditions were met, 
the carrier will pay on a reasonable 
charge basis for the administration of 
anesthesia at the usual rate. If the 
physician did not employ the CRNA or 
AA. the carrier will pay reasonable 
charges determined at the adjusted rate. 
In both cases, the procedure-specific 
values of the base units will be the 
same. Only the time-unit component of 
the charge will be adjusted if the 
physician did not employ the CRNA or 
AA. Neither the “shared servant" nor 
the “borrowed servant" doctrines would 
affect the use of adjusted reasonable 
charge standards in these cases. We 
wish to make clear that we would pay 
the physician on the basis of one time 
unit for each 15 minute interval or 
fraction thereof, only if the CRNA or AA 
is the actual employee of the physician. 

If a CRNA is an independent contractor, 
then he or she would seek payment 
through the provider, not the physician 
or the Medicare patient. 

Comment: The proposed rules 
assumed that a CRNA would be 
employed by either a hospital or a 
physician. However, many CRNAs are 
independent contractors who do not 
have an employment relationship with 
either a hospital or a physician. How 


can these CRNAs be reimbursed for 
their services? 

Response : If a CRNA is an 
independent contractor, the CRNA 
should charge the hospital for services 
he or she furnishes to Medicare 
beneficiaries. The hospital may be 
reimbursed for these services on a 
reasonable cost basis. For Medicare 
reimbursement purposes, the CRNA may 
not directly bill either the Medicare 
beneficiary or the beneficiary's carrier. 

Comment: Several commenters, 
Including the AANA. suggested that the 
final regulations provide that an 
anesthesiologist be permitted to contract 
with a CRNA, rather than employ one, 
and be paid an unadjusted reasonable 
charge for anesthesia services furnished 
with the CRNA. 

Response: We have not accepted this 
suggestion. Our current policy permits a 
physician to include in his or her ebarge 
a charge for a service furnished by a 
nonphysician employee. When there is 
an employer-employee relationship, the 
employee's services are covered 
“incident to" the physician's services. 
The test used is the common law 
definition of employer-employee 
relationship. This test is applied to 
section 1801 (b)( 1) of the Social Security 
Act. the “incident to" provision, which 
permits charges for services of kinds 
commonly furnished in physicians* 
offices to be included in physicians' 
bills. If an anesthesiologist subcontracts 
with a certified registered nurse 
anesthetist, who is actually an 
independent contractor, the relationship 
would not constitute an employer- 
employee relationship for purposes of 
the "incident to" provision. In addition, 
as explained elsewhere in this preamble, 
neither the “share servant" nor the 
“borrowed servant" doctrines apply. 

Comment : Some commenters asked 
whether the final regulations would 
consider the anesthetist to be an 
employee of the anesthesiologist for 
purposes of allowing a larger number of 
time units where in fact both the 
anesthetist and the anesthesiologist are 
employed by a professional corporation. 
~ Response: Yes. if the “professional 
corporation" consists of a group practice 
of physicians who are compensated for 
their services in the provider solely by 
that corporation. However, if the 
organization Is a “professional service 
corporation" or other organization 
established to bill for services of 
physicians who are compensated by a 
hospital or other entity such as a 
medical school, the anesthetists would 
not be considered to be employees of 
the physician. 
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Comment: The ASA points out that, in 
some States, physicians use 10 or 12 
minute time units rather than the 15- 
minute unit measure mand ated for use 
by the proposed section 42 CFR 
405.553(b). They ask whether Medicare 
carriers in these States will adjust 
reimbursement accordingly. 

Response: Yes. The Medicare carriers 
will adjust the customary and prevailing 
charge screens applicable for anesthesia 
services when they implement this rule. 
In making this adjustment, the carriers 
will ensure that in a 1-hour period the 
value of four tS-rmnute intervals will not 
be less than would have been allowed if 
the hour had consisted of Five 12-minute 
intervals or six 10-minute intervals. 

Comment: Some commented pointed 
out that some anesthesiologists do not 
construct their charges by the method 
described in the NPRM. They* asked how 
these rules would be applied to 
anesthesiologists who do not presently 
charge an the basis of hose and time 
units. 

Response: Physicians may determine 
their charges in any way they wish. 
However, except for those physicians in 
the State of Texas, it has. generally, 
been the practice of physicians who 
furnish anesthesia services to determine 
their charges using base and time units. 
These rules establish the method that all 
Medicare carriers will use to determine 
reasonable charges for 
anesthesiologists' services, regardless of 
how physicians determine their actual 
charges. 

X. Radiology^ Services 

A. Identifying Physician Radiology 
Services 

In the field of radiology , there are 
particular difficulties in determining 
which services furnished in a radiology 
department constitute physician 
services to individual patients and may 
be reimbursed on a reasonable charge 
basis. These difficulties arise in 
determining whether services 
"ordinarily require performance by a 
physician". Many routine radiological 
services are commonly performed by 
qualified technical personnel, although 
they may on some occasions also be 
performed by a physician. 

In the case of radiology services 
furnished in a physician's private office 
or another nonprovider setting, this 
distinction is unimportant for Medicare 
reimbursement purposes, since all 
payments are made to the radiologist on 
o Part B reasonable charge basis, and 
are calculated in part on the basis of the 
prevailing charges for similar services of 
other radiologists in the locality. 
However, because provider services (in 


this case, services commonly furnished 
by nonphysician technical personnel) 
must be paid for on a reasonable cost 
basis, identifying physician radiology 
services is Important in the case of 
radiology services furnished in 
providers. 

Under these regulations, only services 
that meet our criteria for reasonable 
charge payment will be classified as 
physician services and paid for on a 
reasonable charge basis from the Part B 
Trust Fund. Activities that ordinarily do 
not requirement performance by a 
physician will be classified as provider 
services and be paid for on a reasonable 
cost basis. 

Comment’ Some commenters asked us 
to give examples of services which do 
not qualify as physicians' services 
reimbursable on a reasonable charge 
basis mainly because they are 
performed by nonphysicians. 

Response: Supervision and 
administration of a hospital radiology 
department as well as the technical 
procedures involved tn the taking of an 
X-ray do not qualify as physician's 
services reimbursable on a reasonable 
charge basis. Further examples of such 
services are disposing of radiation 
waste, and radiobioassay and nuclides 
radiobioassay tests when furnished in a 
radiology department. 

B . Level of Payment far Radiology 

Services 

Under these regulations, a carrier will 
determine payment for radiology 
services furnished in a provider using, 
where feasible, prevailing charge 
screens that reflect charges for similar 
services furnished in provider settings. 

In addition, physicians' charges for each 
radiology service furnished in a provider 
will be subject to a special test of 
reasonableness. expressed as a 
percentage of the prevailing charge for 
that service used for the office-based 
setting. Specifically, the reasonable 
charge determined for a physician 
radiology service furnished in a provider 
may not exceed 40 percent of prevailing 
charge established for the sume 
procedure furnished in an office setting. 
We believe that this will assure that the 
payment level for radiology services 
furnished in the provider is reasonable 
and related to the component of charges 
for services furnished in an office setting 
that is attributable the physician's own 
services to individual patients. 

Comment In connection with the 40 
percent test for radiology services 
contained in the proposed section 

405.555. what does the term. 

similar services furnished in a 
nonprovider setting.refer to? 


Response: The carrier will determine 
which services are subject to the 40 
percent test of reasonableness according 
to its procedure terminology and coding 
system. Radiology services identified as 
those generally furnished in physicians' 
offices and clinics in the area would be 
subject to the additional test of 
reasonableness when furnished in a 
hospital setting. 

Comment Wood. Lucksinger and 
Epstein, a major law firm involved in 
representing providers and provider- 
based physicians, says that hospital 
radiologists have certain overhead 
expenses and that the 40 percent test of 
reasonableness assumes they have 
none. 

Response: The 40 percent test of 
reasonableness does not reflect an 
assumption that hospital radiologists 
bear no overhead. Rather, it reflects 
differences we estimate exist between 
overhead in hospital and office 
practices. The 40 percent allowance 
includes the usual expenses of direct- 
billing radiologist, e.g.. malpractice 
insurance, billing and collection 
services, etc. It does not need to be 
adjusted further. 

Comment The proposed rule states 
that the reasonable charge for the 
physician's inhospital radiology services 
not exceed 40 percent of the prevailing 
charge for similar services performed in 
physicians* offices. Instead of using a 
fixed percentage rule, couldn't 
percentages be developed by the carrier 
for each procedure on an individual 
locality basis? 

Response: When the proposed rule 
was published in the Fedora! Register, 
we specifically requested interested 
parties to submit data to support other, 
possibly more refined methods, of 
determining the inherent reasonableness 
of charges for inhospital physicians' 
radiology serv ices. A number of groups 
and individuals suggested that the 40 
percent test was inappropriately 
restrictive. We also have received the 
results of a preliminary HCFA study of 
15 hospitals in three different regions 
that indicates that the 40 percent test 
may be unreasonably liberal We 
continue to believe that the data we 
discussed in the NPRM indicate that the 
level of this limit is reasonable. 
However, we also believe we should 
continue to study the issue to determine 
whether the level of the test should be 
changed. If additional statistically valid 
information is obtained, we may 
propose further refinements in this test 
of reasonableness. In this regard, we 
again invite the public, including 
professional organizations, to develop 
data that would be helpful for this 
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urpose. We wish to emphasize, 
owever. that the purpose of this and 
the other Part B charge limitations we 
are imposing is to limit Medicare Part B 
charge payments to what is reasonable. 

Comment: The American College of 
Radiology (ACR) challenged the 40 
percent test of reasonableness because 
they indicate that total hospital costs 
are higher than total office costs. 

Response: It is not the cost of the 
radiology services that is at issue; it is 
the reasonable charge for the 
interpretation. Even though hospital 
costs for the technical components of a 
service may be higher than the costs for 
similar services furnished in a non¬ 
hospital office. Medicare’s liability for 
interpretation should be the same 
because the service furnished by the 
physicians in interpreting the result of 
the test is the same. 

Comment : The proposed section 
405.555(c) states that special rules for 
determining reasonable charges for 
radiology sendees will apply to services 

furnished in a.hospital radiology 

department or any other setting that is 
part of a provider * # V What criteria 
are used to determine if a particular 
setting is “part of a provider?” 

Response: Generally, a department or 
facility is part of a provider if it: 

* Is located in the provider, or is 
operated under the supervision of the 
provider or the provider’s medical 
staff; and 

• Serves the provider s patients. 

The purpose of determining whether 
the facility or department is part of a 
provider is to ensure that reimbursement 
is made from the proper trust funds. If 
the facility is a department of the 
provider, the overhead costs and 
operating expenses may be reimbursed 
only on a reasonable cost basis to the 
provider. Only charges for the 
physicians' services may be billed and 
reimbursed under Part B. 

XI. Pathology Services 

A. Differentiating Physician and 
Provider Services: Anatomical 
Pathology 

The laboratory services received by 
provider patients can be classified either 
as anatomical pathology services, or as 
clinical pathology services. Anatomical 
pathology generally requires 
examination of body tissue, fluid or cells 
by the pathologist (or another physician 
functioning in the capacity of a 
pathologist) or other direct participation 
by the pathologist in the performance of 
the service. In the NPRM, wc described 
anatomical pathology services as 
generally foiling in three subcategories: 


• Histopathology (gross and 

microscopic examination of organ 

tissue or bone); 

• Cytopathology (examination of fluid 

or cells, including cytogenetics, but 

generally excluding hematology): and 

• Oral pathology. 

Since anatomical pathology services 
are personally furnished for an 
individual by a physician, ordinarily 
require performance by a physician, and 
contribute to the diagnosis of an 
individual patient’s condition, these 
services are classified under Medicare 
as physician services, and are paid for 
on a reasonable charge basis under 
Medicare Part B, under both existing 
regulations and these revised 
regulations. 

Comment: Autopsies are considered 
anatomic pathology services. Does this 
mean Medicare will pay under Part B on 
a reasonable charge basis for these 
services? 

Response: While autopsies may be 
classified as anatomical pathology 
services, they are not covered under 
Medicare as physicians' services to 
patients, since the beneficiary is 
deceased. An autopsy docs not 
contribute to the diagnosis or treatment 
of an individual patient’s condition. 
However, the costs of these services are 
allowable for purposes of determining 
reasonable cost reimbursement for 
provider services. 

B. Differentiating Physician and 
Provider Services: Clinical Laboratory 
Services 

Clinical laboratory services generally 
Include microbiological, serological, 
chemical, hematological, biophysical, 
cytological. immunohematological, and 
pathological examinations performed on 
material derived from the human body. 
These services are performed to provide 
information for the diagnosis, 
prevention, or treatment of a disease, or 
for assessment of a medical condition, 
and are performed both in independent 
laboratories and in hospital 
laboratories. Most clinical laboratory 
services are routinely performed by 
nonphysicians, such as medical 
technologists, laboratory technicians or. 
in the case of some tests, by automated 
laboratory equipment and do not 
require performance by a physician. 

In regard to this matter, the American 
Society of Medical Technology points 
out in its comments on our proposed 

rule:.that even the accreditation 

rules used by the College of American 
Pathologists (CAP) for its laboratory 
inspection and accreditation program 
also clearly permit independent clinical 
laboratories to be directed by non¬ 
physician personnel “ 


In support, they quote Standard III of 
CAFs accreditation program, which 
states in part: 

The director of an independent laboratory 
shall be a physician with training and 
experience in pathology, or a clinical scientist 
with adequate training and experience in 
clinical laboratory work who meets the 
requirements of a laboratory director under 
the Clinical La bora toy Improvement Act of 
1967. 

To the extent that clinical laboratory 
services do not ordinarily require 
performance by a physician, our existing 
regulations, at 42 CFR 405.483(a), have 
prohibited paying for them on a Part B 
reasonable charge basis. However, 
those regulations have not been 
implemented uniformly, and carriers in 
some areas have improperly paid Part B 
reasonable charges for clinical 
pathology services to provider patients. 
As discussed in section IV. Above, we 
attempted, through a notice published 
on March 11.1980, to establish uniform 
implementation and preclude payment 
on a reasonable charge basis for all 
clinical pathology services furnished in 
providers to provider patients. 

We have reconsidered this position 
and are now revising our regulations to 
specify that under certain conditions 
Medicare will pay Part B reasonable 
charges for some clinical laboratory 
services. The rules governing payment 
for laboratory services apply to all such 
services furnished in the provider, 
including, for example, a pulmonary’ 
function department. Under these 
regulations, the carrier will pay for 
clinical laboratory services on a charge 
basis only if the services are personally 
furnished for an individual patient by a 
physician, ordinarily require 
performance by a physician, and 
directly contribute to the diagnosis or 
treatment of an individual patient. 

The regulations list the following as 
physician laboratory services that we 
recognize as meeting the above criteria 
and. therefore, as reimbursable on a 
reasonable charge basis: 

• Anatomical pathology services; 

• Services performed by a pathologist in 
personal administration of test 
devices, isotopes, or other materials to 
an individual patient; and 

• Consultations that meet certain 
criteria. 

The last two items on this list include 
those clinical laboratory services that 
would meet our tests for payment on the 
basis of reasonable charges. 

Comment : The CAP asserts that every 
clinical pathology procedure for every 
patient depends on the professional 
medical services performed by the 
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pathologist. They claim that these 
services are “personally rendered’* by 
the pathologist and “contribute to the 
diagnosis or treatment" of each 
individual patient for whom a 
laboratory test is performed. More 
specifically, they claim that the 
pathologist establishes ranges of 
normalcy for each clinical procedure 
and must be prepared to analyze results 
and consult with the attending 
physician. In addition, as a physician, 
the pathologist evalutes and prescribes 
procedures and equipment, 
professionally directs the laboratory and 
verifies test results. 

Response: Section 1887 requires the 
Secretary to determine in regulations 
those services of a physician that 
constitute professional medical services, 
that are personally rendered for an 
individual patient by a physician, and 
that may be reimbursed on a reasonable 
charge basis under Part B. 

The services for which the commentar 
seeks reasonable charge payment are 
specific clinical laboratory tests. Each 
test has a code number for 
identification, and when the carrier is 
billed, the test is so identified. The items 
billed, that is. the coded services, are 
rarely "personally rendered" by the 
physician. The tests are run by 
technologists, often using automated 
equipment. 

The laboratory physician i9 required 
to do nothing with regard to a specific 
test. Ha does not order the test, perform 
the test, or interpret the results; he does 
nothing for the individual patient that he 
would not have done if that specific 
patient haefnot been admitted to the 
nospital. Direction, administration, 
quality control activities, setting 
standards, and similar activities ore 
services furnished by both physician 
and nonphysician laboratory directors. 
Such services, in themselves, do not 
require performance by a physician. 

The services that are “personally 
rendered" by the laboratory physicians 
are not the individual tests. The 
personal services include establishing 
ranges of normalcy, supervising 
employees, ordering equipment, 
establishing quality control procedures, 
and. in some instances, analysis of 
results and the discussion of procedures 
and results with patients' attending 
physicians. These services also are 
furnished by both physician and 
nonphysician laboratory directors and 
do not require performance by a 
physician in person. Even though a 
physician may direct the laboratory and 
furaish the indicated services, it is not 
necessary for a physician to do so. 

Further, these activities are not done 
for individual patients, but are 


professional services rendered for the 
general benefit of patients. These are 
administration and supervision of the 
laboratory department. They ore done 
for the general benefit of all patients 
utilizing the laboratory. Only 
discussions with attending physicians 
and analysis of results may present 
involvement of the laboratory physician 
in activities for an individual pHtient 
sufficient to qualify as physicians' 
services reimbursable on a reasonable 
charge basis. These qualify when they 
are part of necessary medical 
consultations. 

Comment: If a hospital pathologist 
continued to bill separately for all 
clinical laboratory services furnished to 
non>Medicare patients and received 
reimbursement from the hospital for 
such services to Medicare patients, 
would the compensation received from 
the hospital be considered to be for 
services to Medicare and non-Medicare 
patients? 

Response: No. If the hospital 
reimburses a physician solely for 
services to Medicare patients, the 
hospital's reasonable cost for these 
services is totally a Medicare cost. 

Continent: Will the final regulations 
provide for the carriers to grant equity 
adjustments to customary and prevailing 
charge profiles for the pathologist’s 
anatomical pathology and consultative 
pathology services? 

Response: Equity adjustments to 
customary charges for a pathologist's 
services will be made by carriers on the 
same basis as adjustments are made for 
other physicians. Equity adjustments are 
not made to prevailing charges. 

Comment: One commcnter informed 
us of its belief that some hospital 
laboratory physicians have made efforts 
to have hospital rales on laboratory 
services revised to require attending 
physicians to request a consultation 
from a laboratory physician on each 
patient's laboratory services. This is 
intended to result in those services 
being reimbursable on a reasonable 
charge basis. 

Response: These rules specify how 
and to what extant Medicare will pay 
for laboratory services furnished in 
provider settings. Tjiey ore not subject 
to modifications by hospital or medical 
staff rales, nor by State or local law or 
regulation. Such attempts to circumvent 
these rates may be made, but we do not 
expect them to be widespread. To be a 
covered service, a laboratory 
consultation must be medically 
necessary. A significant change in 
practice pattern, or a difference between 
otherwise comparable hospitals, would 
be cause for close review. 


Comment: The same commcnter also 
reported allegations that some 
physicians would seek to evade these 
rules through misrepresentation of their 
services. 

Response: When instances of 
misrepresentation are reported to us, we 
will investigate and take appropriate 
action. 

If it later seem9 that this problematic 
practice has increased in response to 
these regulations, we will initiate tighter 
review procedures. 

Comment: Some commcnter* suggest 
that we should allow a physician or 
entity that incurs the cost of operating a 
laboratory on a hospital’s premises to be 
reimbursed on a reasonable chatge 
basis for all diagnostic laboratory 
services furnished by that laboratory to 
hospital patients, as we do an 
independent laboratory. 

Response: An independent laboratory 
may bill Part B directly for any 
laboratory services it is certified to 
perform for Medicare patients. The 
Medicare regulations in 42 CFR Part 405. 
Subpart M. specify the conditions for 
coverage of services of independent 
laboratories. In particular, the 
regulations of 42 CFR 405.1310(a)(1) 
provide that a laboratory that is located 
in a hospital and serves the hospital's 
patients is not an independent 
laboratory. Thus, a laboratory of this 
type is not an independent laboratory 
for Medicare purposes merely because a 
physician (or olher entity) assumes all 
the costs of operating the laboratory, 
leases only space from the hospital and 
also serves community patients. On the 
contrary, it is considered a hospital 
laboratory. Since it is a hospital 
laboratory, the costs incurred to operate 
it. and to furnish services to hospital 
patients, are hospital costs and 
Medicare reimbursement is on a 
reasonable cost basis notwithstanding 
the lease arrangement. 

Comment: A number of commenters 
have indicated that we should permit 
laboratories in hospitals to be certified 
as independent laboratories. As such, 
they could bill for all the services they 
furnish on a charge basis. 

Response: Wo do not concur. The 
regulations at 42 CFR 405.1310 state, in 
pertinent part: 

(a) link (indent Laboratory. An 
independent laboratory performing 
diagnostic tests means one which is 
independent both of the attending physician s 
office and of a hospital which meets at teast 
the requirement specified in section 1861(e) of 
the Ad to qualify for payment for emergency 
hospital services under section 1814(d) of the 
Act A laboratory which: (1) Is located in a 
hospital which meets at least the 
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requirements specified In 1061(e) of the Act to 
qualify for emergency hospital services under 
1814(d) of the Act or. if outside the hospital, 
is operated under the supervision of the 
hospital or its organized medical staff, and (2) 
serves the hospital's patients, is not an 
independent laboratory. (42 CFR 405.1310) 

We will ask our carriers and 
intermediaries to assure that 
reimbursement is made appropriately 
for laboratory services furnished in both 
independent and hospital laboratory 
settings. 

C. Criteria for Identifying Pathology 
Consultations Reimbursable on a 
Reasonable Charge Basis 

In the NPRM, we described pathology 
consultations that would be 
reimbursable on a reasonable charge 
basis as consultations, including those 
in connection with clinical pathology 
services, that— 

• Are requested by the patient’s 
attending physician; 

• Relate to a test result that lies outside 
the normal range established by the 
laboratory; 

• Result in a written narrative report; 
and 

• Require the exercise of medical 
judgment by the pathologist. 

Our intent in proposing these criteria 
was twofold. First, section 1801[q) of the 
Act explicitly recognizes consultations 
as physicians’ services to individual 
patients reimbursable on a reasonable 
charge basis. Therefore, we wish to 
ensure that consultations are paid for on 
the appropriate basis from the correct 
trust fund. Second, although our past 
practice for reimbursing consultations 
ha9 presented no problem in regard to 
most physician specialties, we recognize 
that our changes in reimbursement 
policy for physician laboratory services 
to specifically allow payment on a 
reasonable charge basis for these 
consultations raises problems in 
distinguishing pathology consultations 
reimbursable on a reasonable charge 
basis. We must be careful to avoid 
permitting laboratory reports to be 
described routinely as “consultations”. 

Comment: Many pathologists, in 
commenting, described situations in 
which a test result had stimulated the 
pathologist to initiate contact with a 
patient's attending physician. They 
asked whether an allowance would be 
made in the final regulations to 
recognize as clinical consultations tho€e 
consultations that are initiated by the 
pathologist. 

Response: No. Laboratory personnel, 
including the director, are expected from 
time to time to contact a patient's 
attending physician to report the result 
of individual tests or to suggest 


additional testing. This is a routine 
activity that is undertaken by both 
physician and nonphysician laboratory 
directors. It does not constitute a clinical 
consultation. However, if. in the course 
of such a contact, the attending 
physician requested a consultation from 
the pathologist, and if that consultation 
met the other criteria in the regulations 
and was properly documented, it would 
be reimbursable on a reasonable charge 
basis. The requirement that the 
attending physician initiate the 
consultation is consistent with our 
longstanding policy on consultations. 

Comment: Many pathologists 
criticized our proposed provision 
limiting consultations to situations in 
which a test result “lies outside the 
normal range", and suggested that the 
final rules recognize as “consultations" 
instances where the test result may be 
“normal" but the result is inconsistent 
with other diagnostic tests or the 
patient's overall clinical evaluation. 

Response: We agree with this 
comment and have revised the final 
regulations to reflect it This section 
now provides that a consultative 
pathology service must “relate to a test 
result that lies outside the clinically 
significant normal or expected range in 
view of the condition of the patient." 
This would include clinically significant 
changes of test results within a normal 
range. 

Accordingly, the patient's attending 
physician (or a consulting physician 
who has ordered tests a9 part of his or 
her consultation), may request a 
consultation with the laboratory 
physician even if an individual test is 
within normal limits, but is inconsistent 
with the results of other diagnostic 
studies or the patient's overall clinical 
evaluation. The basis for requesting the 
consultation in any case would be that 
the attending physician is not able to 
make or confirm a diagnosis, and needs 
the assistance of the specialist's medical 
judgment. In light of this, we expect that 
claims for Part B reasonable charge 
payment for consultations will be 
limited to those occasions that clearly 
require the exercise of serious medical 
judgment by pathologist in a particular 
case. Patient's physicians are 
responsible for ensuring that all 
consultations ordered are medically 
necessary. A consultation would not 
include those discussions, such as 
discussions between an attending 
physician and the laboratory physician 
regarding additional testing or questions 
regarding the meaning of specific test. 
These do not meet our criteria for 
physicians' services to individual 
patients, nor have these services 
traditionally been billed to patients as 


discrete physicians' services. We 
believe we are correct in our view that 
being available for informal discussions 
of tests is among the responsibilities of 
the laboratory director in his or her 
capacity as director, and that such 
discussions occur whether the 
laboratory director is a physician or 
nonphysician. 

Comment: Some commenters 
suggested that, instead of defining 
clinical consultations for which 
reasonable charges would be paid, it 
would be preferable for HCFA to 
develop a list of those laboratory 
procedures that could be reimbursed on 
a reasonable charge basis. 

Response: We do not believe that 
certain clinical laboratory procedures 
require personal performance by u 
physician, apart from personal 
administration of materials to patients. 
There is no consensus that certain 
procedures require a physician to run 
the test As for interpretation of test 
results, generally, any clinical 
laboratory test may be interpreted by a 
patient’s attending physician, if that 
physician is familiar with it However, 
new tests are constantly developed and 
adopted, and attending physicians may 
require assistance from the laboratory 
director to determine the meaning of 
tests. Instruction concerning tests is a 
general responsibility of laboratory 
directors, and occurs whether the 
director is a physician or a non- 
physician. 

In addition, we are recognizing 
reimbursement on a reasonable charge 
basis for consultations. This will meet 
the needs of attending physicians for 
medical assistance in interpreting new 
or unfamiliar tests, and relating these to 
the conditions of individual patients. 
Determinations by carrier medical staff 
as to the appropriateness of 
consultations allows consideration of 
local patterns of practice and test 
adoption. 

Further, there is a lack of consensus 
even among pathologists, as to whether 
a given test requires performance by a 
physician. Even if we agreed that these 
were certain procedures that require 
this, it would not be possible to maintain 
a listing of such tests, due to variations 
between providers and localities in 
adopting tests. As a result, any uniform 
listing would of necessity disregard 
many local practices. The updating 
problem would be immense, both in 
adding new tests promptly, so as to 
avoid inadvertently failing to cover them 
appropriately, and in deleting other 
tests, which due to increased familiarity 
of attending physicians, or technological 
improvements in laboratory procedure. 
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no longer require performance by a 
physician. We believe that any listing 
would have to be constructed using the 
same essential criteria we have included 
in our regulations. By establishing these 
* regulatory criteria, we are able to avoid 
the administrative difficulties of 
developing and updating such a listing. 

XU. Implementation and Interaction 
With Other Regulations 

A. Effective Date and Implementation 

These final regulations generally will 
be effective for services physicians 
furnish in providers on or after May 31, 
1983. However, as discussed above, 

§ 405.550(e), affecting agreements under 
which physicians (or other entities) 
assume some or all of the operating 
costs of a provider department, contains 
provisions indjeating that it will not be 
applied until June 30.1983, for lease 
agreements established on or after July 
1,1966, and until March 2,1985. for 
agreements established before that date. 

D. Interaction With Other Regulations 

1. Hospital Cost Limits and Rate of 
Increase Targets , On September 30. 

1982. HCFA published two documents 
implementing section 101 of Pub. L 97- 
248. These documents were "Medicare 
Hospital Reimbursement Reforms: 
limitations on Reimbursable Costs and 
the Rate of Hospital Cost Increases'* (47 
FR 43282), and "Schedule of Limits on 
Hospital Inpatient Operating Costs for 
Cost Reporting Periods Beginning on or 
after October 1,1982" (47 FR 43296). 
These documents implemented controls 
on both the maximum reimbursable 
amount for hospital inpatient operating 
costs, calculated on a per discharge 
basis, and the amount of annual 
increase of these same costs that would 
be recognized for Medicare 
reimbursement purposes. 

Comment r A number of commenters, 
including several of the major 
associations such as The American 
Hospital Association, expressed 
concern that the additional costs a 
hospital incurs as a result of Part A 
reimbursement for services provided to 
a hospital by pathologists and other 
physicians could cause the hospital to 
exceed the cost limits and the ratc-of* 
increase ceiling. 

Response: We are aware that this 
condition may arise to the extent these 
costs are not included in either the cost 
data used to establish the cost limits or 
in the hospital's base year costs used to 
determine the target amount. However, 
we believe that section 101 of Pub. L. 97- 
248. and the current regulations at 42 
CFR 405.460 and 42 CFR 405.463 which 
implement the legislation, address this 


concern. Specifically, 405.400(h) of the 
regulations provides that HCFA may 
adjust the amount of a hospital's 
inpatient operating costs to take into 
account factors which could result in a 
significant distortion in the operating 
costs of inpatient hospital services. 
Section 405.463(h) provides for a similar 
adjustment with respect to the rale-of- 
increase provision in order to take into 
account distortions either in a hospital's 
base period or a period subject to the 
rate-of-incrcase limit. While those 
regulations mainlv contemplate 
situations where hospital actions result 
in a lowering of costs, the adjustments 
could be applied in any circumstances 
where costs are distorted. It should also 
be noted that a number of exceptions 
are provided under both the expanded 
cost limits and the rate-of-increase 
control provisions. 

We believe that the cost limit and 
target rate of increase regulations permit 
us to make exceptions or adjustments, 
as appropriate, to account for any 
increase in costs that a hospital may 
incur as a result of the changes 
mandated by the new regulations on 
payment of physicians services 
furnished in institutional providers of 
services. An adjustment or an exception 
to account for increased costs would, of 
course, depend on the extent to which 
the costs are reasonable, attributable to 
the circumstances specified, separately 
identified by the hospital, and verified 
by the intermediary. 

2. Regulations prohibiting recognition 
of payments under certain percentage 
arrangements . Section 109 of Pub. L 97- 
248 added paragraph (b) to section 1887 
of the Act, established by section 108 of 
Pub. L. 97-248. Section 1887 prohibits 
recognition, except as specified in 
section 1887(b)(2) of the Act, of certain 
percentage arrangements for purposes of 
determining Medicare reimbursement on 
a reasonable cost basis. This provision 
could be applied to percentage-based 
physician compensation (for services to 
providers that benefit patients 
generally) if reasonable compensation 
equivalent limits are not applied to 
those costs in accordance with section 
1887(a)(2)(B). However, since these final 
regulations do establish RCE limits for 
such physician services to providers, we 
will continue to recognize the costs of 
compensation determined on a 
percentage basis for such services. The 
regulations that we are currently 
developing to implement section 1887 
will, therefore, not be applied to 
reimbursement for physicians' serv ices 
to providers in these circumstances. 

3. Regulations on Access to Books . 
Documents , and Records of 
Subcontractors. On December 30,1982, 


HCFA published new final rules 
implementing section 952 of the 
Omnibus Reconciliation Act of 1980 
(Pub. L 90-499). The document was 
"Medicare Program: Access to Books, 
Documents and Records of 
Subcontractors" (47 FR 58280). Section 
952 amended section 1861(v)(i) of the 
Act by adding a new paragraph (I). The 
new provision requires that, in order for 
the costs of services furnished under a 
contract between a provider and 
subcontractor to be included as 
reasonable costs for Medicare 
reimbursement purposes, the contract (if 
its costs or value over a 12-month period 
is $10,000 or more) must contain a clause 
allowing the Secretary of the HHS and 
the Comptroller General to have access, 
upon request, to the contract, and to the 
books, documents, and records of the 
subcontractor that are necessary to 
verify the costs of services furnished 
under the contract. Those regulations, 
however, do not indicate how 
reasonable costs will be determined by 
intermediaries. Rather, they describe the 
criteria and procedures the Department 
would use to obtain access to affected 
books, documents, and records. 

Our October 1.1982 NPRM contained 
a provision stating that where a 
physician or other entity enters Into a 
lease arrangement with a provider, the 
intermediary will reimburse the 
provider, to the extent the provider 
incurs a cost, on a reasonable cost basis 
for the costs associated with producing 
these services, including overhead, 
supply, and equipment costs, and the 
costs of employing nonphysician 
personnel. The physician or other entity 
will make its books and records 
available to the provider and the 
intermediary. 

As discussed above, we are retaining 
this provision in these final regulations 
because our regulations describe how 
our contractors will determine proper 
program payments under lease 
arrangements and access to the books 
and records of the leasing entity or the 
leasing physician is necessary to the 
determination of reasonable cost. 

If we deleted these provisions and 
instead relied only on the provisions of 
section 1881(v)(l)(I), our objective would 
not be achieved. 

XIII. Other Required Information 

A. Reporting and Recordkeeping 
Requirements and Burden 

1. Section 405.481 of these regulations 
contains information collection 
requirements that are subject to OMB 
review under section 3504(h) of the 
Paperwork Reduction Act of 1980 (Pub. 
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L 96-511). As required by the Act. we 
sent these sections to OBM For review 
and comment. We received no OMB 
comments in the 60 days following 
publication, and have now submitted a 
copy of this final rule to OMB for their 
review of the information collection 
requirements. 

Under { 405.401(g). a provider is 
required to retain each allocation 
agreement, and the time records or other 
documentation on which the agreement 
was based, for a period of at least four 
years following the close of the cost 
reporting period to which the allocation 
applies. In addition, the provider must 
report the physician's time allocation 
data to the intermediary or carrier on an 
annual basis. 

The allocation agreement and 
reporting required by this section have 
been approved by OMB. under existing 
regulations, under approval number 
0930-0179. We are developing a new 
HCFA form to replace the current forms 
used to collect this data, which are 
intermediary forms approved under the 
contractor information collection 
category. The new HCFA form will also 
be submitted to OMB for review and 
approval. 

2. In applying for an exception to the 
RCE limits, a provider must document 
its problems in recruiting or maintaining 
physicians, its efforts in recruitment, 
and the basis for the revised RCE level it 
is requesting. 

3. In submitting a claim for payment, 
an anesthesiologist (or a physician 
functioning in the capacity of an 
anesthesiologist)^ required to indicate 
on the claim form; (i) Whether (and how 
many) other anesthesia services were 
furnished at the same time: and (ii) 
whether the anesthesia service was 
furnished by a CRNA employed by the 
physician. 

4. Since we are eliminating the HCFA- 
1554 claim form, the services which 
would have been claimed on that form 
have to be claimed on the HCFA-1500 
(or under combined billing using either 
the HCFA-1453 or HCFA-1403. if we do 
not also eliminate that billing method). 
Providers and physicians switching from 
the HCFA-1554 to combined billing will 
not experience any greater burden; then- 
reporting burden will be reduced. 

1 iowever. the HCFA-1500 does require 
significantly greater information than 
the HCFA-1554 in that services 
furnished must be separately identified, 
and physicians (and provides who act 
as billing agents for physicians) may 
find the use of the HCFA-1500 more 
burdensome. 

5. We are also proposing to eliminate 
combined billing, using forms HCFA- 
1453 and HCFA-1483. If we implement 


this proposal all the services currently 
billed on the HCFA-1554 and by 
combined billing will be billed on the 
HCFA-1500. Because this form requires 
more information, and the number of 
separate billings would be increased 
substantially, the reporting burden on 
physicians (and providers who act as 
billing agents for physicians) would be 
increased. 

B. Other Changes 

The following regulations text 
includes minor changes not discussed in 
this preamble. These changes are not 
substantive. They concern mainly titles* 
coding, and authority citations, and are 
needed to conform these rules to other 
amendments of the Medicare regulations 
in separate Federal Register documents. 

C. Impact Analyses 

Appendix I, which is printed 
immediately following the text of the 
regulations, sets forth our analyses of 
the projected impact and effect on small 
businesses of these regulations. 

D. Public Comments 

We invite comments on new issues 
raised in this document that were not 
addressed in the NPRM published 
September 30.1902. In particular, we 
request comments on our proposal to 
eliminate combined billing, and on the 
delayed implementation of {405.550(e), 
concerning lease arrangements. Because 
of the large number of comments we 
receive, we cannot acknowledge or 
respond to them individually. 

These final regulations have already 
been published as an NPRM, and we 
have responded to comments received 
on the proposed rules in this document. 
Therefore, in preparing forthcoming 
documents related to these regulations, 
we do not expect to respond a second 
time to comments to which we have 
already appropriately responded in this 
document. However, we will respond to 
comments on new issues raised by the 
preamble of these final regulations in an 
appropriate future Federal Register 
publication. 

List of Subjects in 42 CFR Part 405 

Administrative practice and 
procedure. Certification of compliance. 
Clinics. Contracts (Agreements), End- 
Stage Rena! Disease (ESRD). Health 
care, Health facilities. Health 
maintenance organizations (HMO). 
Health professions. Health suppliers. 
Home health agencies. Hospitals, 
Inpatients. Kidney diseases. 

Laboratories, Medicare. Nursing homes. 
Onsite surveys. Outpatient providers. 
Reporting requirements. Rural areas. 
X-rays. 


PART 405—FEDERAL HEALTH 
INSURANCE FOR THE AGED AND 
DISABLED 

42 CFR Part 405 is amended as set 
forth below: 

1. The title and {{405.400 to 405.482 of 
the table of contents of Subpart D. are 
revised and | { 405.463-406.460 are 
removed as follows: 


Subpart D—Principles of Reimbursement 
for Providers, Outpatient Dialysis, and 
Services Furnished by Physicians In 
Institutional Providers 
• • • • • 

405.480 Payment for services of physiciani 
to providers: General rules 

406.461 Allocation of physician 
compensation costs 

405.462 Limits en compensation for services 
of physicians in providers. 

2. The authority citation for Subpart D 
Is revised to read as follows: 

Authority: Secs 1102.1014(b), 1615, 1833(a), 
1801(v), 1671. 1661.1068. end 1867 of the 
Soda! Security Act ss amended (42 U.S.C 
1302, U95f(b), 1395g 1395ffa), 13H5x(vK 
1396hh. 1395rr, 1385ww. and 13S5xx), 

3. In Subpart D. the title of the subpart 
and {{ 405.400 through 405.402 are 
revised, and {{ 405.463 through 405.480 
arc removed, as follows: 

Subpart D— Principles of 
Reimbursement for Providers, 
Outpatient Dialysis, and Services 
Furnished by Physicians In 
Institutional Providers 


{ 405.480 Payment for services of 
physicians to providers: General rules. 

(a) Allowable Costs . Except as 
specified otherwise in § { 405-420, 
405.465. or 405.466, costa a provider 
incurs for services of physicians are 
allowable only if the following 
conditions are met: 

(1) The services do not meet the 
conditions in { 405.550(b) regarding 
reasonable charge reimbursement hr 
services of physicians to an individual 
patient of a provider 

(2) The services do not include 
physician availability services, except 
for reasonable availability services 
furnished for emergency rooms: 

(3) The provider has incurred a cost 
for salary or other compensation it 
furnished the physician for the services; 
and 

(4) The coats incurred by the provider 
for the services meet the requirements in 
{ 405.451 regarding coats related to 
patient care. 
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(b) Allocation of costs . In determining 
Us costs of services that meet the 
conditions for payment in paragraph (a) 
of this section, the provider must follow . 
the rules in 5 405.481 regarding 
allocation of physician compensation 
costs. 

(c) Limits on allowable costs . In 
determining its payments to a provider 
for the costs of services that meet the 
conditions for payment in paragraph (a) 
of this section, the intermediary must 
apply the limits on compensation set 
forth in S 405.482. 

§ 405.481 Allocation of physician 
compensation costs. 

(a) Definition. For purposes of this 
subpart, “physician compensation 
costs” means monetary payments, fringe 
benefits, deferred compensation and 
any other items of value (excluding 
office space or billing and collection 
services), a provider or other 
organization furnishes a physician in 
return for the physician’s services. Other 
organizations are entities related to the 
provider within the meaning of 42 CFR 
405.427. or entities that furnish services 
for the provider “under arrangements” 
within the meaning of the Act. 

(b) General rule on allocation of 
physician compensation costs. Except 
as provided in paragraph (d) of this 
section, each provider that incurs 
physician compensation costs must 
allocate those costs, in proportion to the 
percentage of total time that is spent in 
furnishing each category of services, 
between: 

(1) Physician services to the provider 
(as described in $ 405.480); 

(2) Physician services to patients (as 
described in i 405.550); and 

(3) Activities of the physician, such as 
funded research, that are not 
reimbursable under either Part A or Part 
D of Medicare. 

(c) Allowable physician compensation 
costs . Only costs allocated to 
reimbursable physician services to the 
provider (a9 described in $ 405.480) are 
allowable costs to the provider under 
this subpart. 

(d) Allocation of all compensation to 
services to the provider. Generally, the 
to.tal physician compensation received 
by a physician will be allocated among 
all services furnished by the physician, 
unless: 

(1) The provider certifies that the 
compensation is attributable solely to 
the physician’s services to the provider, 
and 

(2) The physician bills ail of his or her 
patients for the physician services he or 
she furnishes to those patients and 
personally receives the payment from 
such billings. If returned directly or 


indirectly to the provider or an 
organization related to the provider 
within the meaning of 5 405.427, these 
payments are not compensation for 
physician services to the provider. 

(e) Assumed allocation of all 
compensation to patient services. If the 
provider and physician agree to accept 
the assumed allocation of all the 
physician’s services to direct services to 
individual patients as described under 

§ 405.550(b). a written allocation 
agreement is not required. 

(f) Determination and payment of 
allowable physician compensation 
costs. (1) Except as provided under 
paragraph (e) of this section, the 
intermediary will reimburse the provider 
for these costs only if: 

(1) The provider submits to the 
intermediary a written allocation 
agreement between the provider and the 
physician that specifies the respective 
amounts of time the physician spends in 
furnishing physician services to the 
provider, physician services to patients, 
and services that are not reimbursable 
under either Part A or Part B of 
Medicare; and 

(iii) The compensation is reasonable 
in terms of the time devoted to these 
services. 

(2) In the absence of a written 
allocation agreement, the intermediary 
will assume, for purposes of determining 
reasonable costs of the provider, that 
100 percent of the physician’s 
compensation cost is allocated to 
services to patients as specified in 
paragraph (b)(2) of this section. 

(g) Recordkeeping requirements. 
Except for services furnished in 
accordance with the assumed allocation 
under puragraph (e) of this section, each 
provider that claims payment for 
services of physicians under this 
subpart must: 

(1) Maintain the time records or other 
information it used to allocate physician 
compensation in a form that permits the 
information to be validated by the 
intermediary or the carrier, 

(2) Report the information on which 
the physician compensation allocation is 
based to the intermediary or the carrier 
on an annual basis, and promptly notify 
the intermediary or carrier of any 
revisions to the compensation 
allocation; and 

(3) Retain each physician 
compensation allocation, and the 
information on which it is based, for at 
least four years after the end of each 
cost reporting period to which the 
allocation applies. 


§ 405.482 Limits on compensation for 
services of physicians in providers. 

(a) Compensation to be limited. HCFA 
will establish limits on the amount of 
compensation paid to physicians by 
providers that will be recognized as 
reasonable in determining the amount of 
reimbursement for physician services to 
providers, as described in § 405.480(a), 
Compensation that a physician receives 
for activities that may not be paid for 
under either Part A or Part B of 
Medicare will not be considered in 
applying these limits. 

(b) Methodology for establishing 
limits . HCFA will establish a 
methodology for determining reasonable 
annual compensation equivalents, 
considering average physician incomes 
by specialty and type of location, to the 
extent possible using the best available 
data. 

(c) Application of limits. If the level of 
compensation exceeds the limits 
established under paragraph (b) of this 
section. Medicare payment will be 
based on the level established by the 
limits. 

(d) Adjustment to the limits. The 
intermediary may adjust limits 
established under paragraph (b) of this 
section to account for costs incurred by 
the physician or the provider related to 
malpractice insurance, professional 
memberships, and continuing medical 
education. 

(1) For the costs of membership in 
professional societies and continuing 
medical education, the intermediary 
may adjust the limit by the lesser of: 

(1) The actual cost incurred by the 
provider or the physician for these 
activities: or 

(ii) 5 percent of the appropriate limit. 

(2) For the cost of malpractice 
expenses incurred by either the provider 
or the physician, the intermediary may 
adjust the reasonable compensation 
limit by the cost of the malpractice 
insurance expense related to the 
physician's service to provider patients. 

(e) Exception to limits. An 
intermediary may grant a provider an 
exception to the limits established under 
paragraph (b) of this section only if the 
provider can demonstrate to the 
intermediary that it is unable to recruit 
or maintain an adequate number of 
physicians at a compensation level 
within those limits. 

(f) Notification of changes in 
methodologies and payment limits. 

(1) Before the start of a cost reporting 
period to which limits established under 
this section will be applied. HCFA will 
publish a notice in the Federal Register 
that sets forth the amount of the limits 
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and explains how the limits were 
calculated. 

(2) If HCFA proposes to revise the 
methodology by which payment limits 
under this section are established. 

HCFA will publish a notice, with 
opportunity for public comment, to that 
effect in the Federal Register. The notice 
would explain the proposed basis for 
setting limits, specify the limits that 
would result, and state the date of 
implementation of the limits. 

(3) Revised limits updated by applying 
the most recent economic index data 
without revision of the limit 
methodology will be published in a 
notice in the Federal Register without 
prior publication of a proposal or public 
comment period. 

5§ 405.483-405.488 (Removed) 

4. The table of contents of Subpart E 
is amended by adding new 55 405.550- 
405.557, and a center heading 
immediately preceding them, as follows: 

Subpart E—Criteria for Determination of 
Reasonable Charges; Reimbursement for 
Services of Hospital totems. Residents, and 
Supervisory Physicians 


Services of Physicians in Providers 

Sec 

405.550 Conditions for payment of charges 
for physician services to patients in 
providers: General provisions. 

405.551 Reasonable charges for physician 
services in providers: General provisions. 

405.552 Conditions for payment of charges: 
Concurrent anesthesiology services. 

405.553 Reasonable chargc/for 
anesthesiology services. 

405.554 Conditions for payment of charges: 
Radiology services. 

405.555 Reasonable charges for radiology 
services. 

405.556 Conditions for payment of charges: 
Physician laboratory services. 

405.557 Reasonable charges for physician 
laboratory services. 


5. The authority citation for subpart E 
is revised to read us follows: 

Authority: Secs. 1102.1832,1833(a), 1842(b). 
1081(b). 186t(v). 1871.1881. and 1887 of the 
Social Security Act, as amended (42 U.S.C. 
1302, 1395k. 13951(a), 139Su(b), 1395x(b). 
1395x(v), 1395hh. 1395rr and 1395xx). 

0. In Subpart E, 55 405.550 through 
405.557, and a center heading 
immediately preceding them, are added 
to read as follows: 

• • • • • 


Services of Physicians In Providers 

405.550 Conditions for payment of 
charges for physician services to patients 
In providers: General provisions. 

(a) Scope. This section implements 
section 1887(a)(1) of the Act by 
providing general conditions that must 
be met in order for services furnished by 
physicians in providers to be paid for on 
the basis of reasonable charges under 
this subpart. Section 405.551 sets forth 
general requirements for determining the 
amounts of payment for services that 
meet the conditions of this section. 
Sections 405.552 through 405.557 set 
forth additional conditions for payment 
and rules for determining reasonable 
charges for physician services in the 
specialities of anesthesiology, radiology, 
and pathology (laboratory services). 

(bj Conditions for payment for 
services of physicians to provider 
patients. The carrier will pay for 
services of physicians to patients of 
providers on a reasonable charge basis 
only if the following requirements are 
met: 

(1) The services are personally 
furnished for an individual patient by a 
physician; 

(2) The services contribute directly to 
the diagnosis or treatment of an 
individual patient; 

(3) The services ordinarily require 
performance by a physician: and 

(4) In the case of anesthesiology, 
radiology, or laboratory services, the 
additional requirements in 5} 485.552, 
405.554, or 405.556 must be met. 

(c) Services of physicians to 
providers. If a physician furnishes 
services in a provider that do not meet 
the requirements in paragraph (b) of this 
section but are related to the provision 
of patient care by the provider, the 
intermediary will pay for those services, 
if otherwise covered, under the rules in 
SS 405.480 and 405.481 on reasonable 
cost payment for physician services to 
providers. 

(d) Effect of billing charges for 
physician services to a provider (1) If 
services performed by a physician may 
be paid for under the reasonable cost 
rules in 85 405.480 and 405-481, neither 
the provider nor physician may seek 
charge payment for the carrier, 
beneficiary, or another insurer. 

(2) The carrier will not pay on a 
reasonable charge basis for services 
furnished by a physician to an 
individual patient that do not meet the 
conditions in 5 5 405.552. 405.554. and 
405.556, 

(3) If the physician, the provider, or 
another entity bills the carrier or the 
beneficiary for physician services to the 
provider, as described in section 


S 405.480(a), the provider in which and 
to which the services were furnished 
may be considered to have violated its 
provider participation agreement, and 
that agreement may be terminated. See 
Part 489 of this chapter for rules 
governing provider agreements. 

(e) Effect of physician *s assumption of 
operating costs. (1) Rules on payment. If 
a physician or other entity enters into an 
agreement (such as a lease or 
concession) with a provider, under 
which the physician (or entity) assumes 
some or all of the operating costs of the 
provider department in which the 
physician furnishes physician services 
in the provider, the following rules 
apply: 

(1) The carrior will make reasonable 
charge payments only for a physician’s 
services to an individual patient. 

(ii) The intermediary will reimburse 
the provider, to the extent the provider 
incurs a cost, on a reasonable cost basis 
for the costs associated with producing 
these services, including overhead, 
supply, and equipment costs, and the 
costs of employing nonphysician 
personnel. 

(iii) The physician (or other entity) 
must make its books and records 
available to the provider and the 
intermediary as necessary to verify the 
nature and extent of the costs of the 
services furnished by the physician (or 
other entity). 

(2) Date of application ♦ (I) For services 
furnished under agreements entered into 
before July 1,1968, the rules in 
paragraph (e)(1) of this section are 
applicable March 2,1985. 

(ii) For services furnished under 
agreements entered into on or after July 
1,1966. the rules in paragraph (e)(1) of 
this section are applicable June 30.1983. 

9 405.551 Reasonable charges for 
physician service* In providers: General 
provisions. 

(a) Scope. The carrier determines 
reasonable charges for physican 
services to patients in providers in 
accordance with the general rules 
governing reasonable charge payment in 
5 9 405.501 through 405.508, except as 
provided in the following paragraphs of 
this sections. 

(b) Application in certain settings. (1) 
Teaching hospitals. In determining the 
amount of payment for physician 
services to individual patients in a 
teaching hospital, the carrier applies the 
rules in 9 405.521 in addition to those in 
this section. 

(2) Hospital based ESRD facilities. In 
determining the amount of payment for 
physician services to individual patients 
furnished in a hospital-based end-stage 
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renal disease (ESRD) facility certified 
under Subpart U of this Part, the carrier 
will apply the rules in $ 405.542 instead 
of those in this section. 

(c) Customary and prevailing charges 
for physician services in provider 
settings . (1) The carrier will calculate 
customary and prevailing charges for 
physician services famished to 
individual patients in providers, in 
accordance with the general rules in 

55 405-501 through 405.508, separating, 
when appropriate, charges for physician 
services furnished in provider-based 
practices and physician services 
furnished in office-based practices. 

(2) The carrier will apply the 
appropriate prevailing charge screens in 
determining reasonable charges for 
physician services, considering the 
setting. 

(d) Compensation-related charges. In 
developing customary charges for 
physician services furnished in 
providers by physicians compensated 
by the provider or a related organization 
for those services, the carrier will 
establish a schedule of charges related 
to that part of the physician’s 
compensation that is allocated to 
physician services to individual patients 
under 5 405.481. [In a teaching hospital, 
compensation-related charges may be 
based on payments made, to the 
physician for services furnished to 
patients in the hospital, by a political 
subdivision, university, or medical 
school, irrespectively of whether it is a 
related organization.) The carrier 
generally will use the compensation 
paid to the physician during the 
hospital’s most recently ended cost 
reporting period for this purpose, if this 
information is unavailable from the 
intermediary, the intermediary will 
make a reasonable estimate of a fair 
compensation amount based on what is 
paid for similar services in another 
hospital. 

(2) The carrier develops 
compensation-related charges on an 
item-by-item basis, considering the 
frequency with which the various 
services are furnished, and the relative 
values assigned to each service in a 
relative value study. 

(3) The intermediary may pay the 
provider, for physicians’ services to an 
individual patient, on the basis of a 
single per diem, per visit or other time- 
related rate, if the provider, or the 
particular department in which the 
services are furnished has a uniform all- 
inclusive rate for services to patients. 

(e) Change of agreements. If a 
physician who has been compensated 
by or through a provider (or other entity) 
for physician services to individual 
patients ends his or her compensation 


agreement and instead bills all patients, 
or their insurers, directly for his or her 
services, the carrier will determine the 
physician's customary charges on the 
basis of the former compensation 
agreement until the carrier has 
accumulated charge data from at least 3 
months of the calendar year preceding 
the annual reasonable charge update. 
However, If a physician terminates a 
direct billing arrangement and enters 
into a compensation agreement with a 
provider, the carrier will detennine 
compensation-related customary 
charges in accordance with paragraph 
(dj of this section except that during the 
first year, the total payments made on 
the basis of the compensation-related 
charges muy not exceed what total 
payment would have been under the 
physician’s former direct billing 
practice. 

(f) Rules for certain specialties. Jn 
determining the amount of payment for 
anesthesiology or radiology services 
furnished by a physician to an 
individual patient, the carrier will apply 
the rules in this section and in 
55 405.553 and 405.555 in addition lo the 
general rules governing reasonable 
charges at {5 4G5.501 through 405.508. 

5 405.552 Conditions for payment of 
charges: Concurrent anesthesiology 
services. 

(a) Direction of concurrent 
procedures. The carrier will reimburse a 
physician for concurrent anesthesiology 
services furnished to patients in a 
provider on a reasonable charge basis 
only if the services meet the conditions 
for reasonable charge payment in 
5 405.550(b) and the following additional 
conditions are met: 

(1) For each patient the physician— 

(1) Performs a pre-anesthetic 
examination and evaluation; 

fii] Prescribes the anesthesia plan; 

(iff) Personally participates in the 
most demanding procedures in the 
anesthesia plan, including induction and 
emergence; 

(iv) Ensures that any procedures in 
the anesthesia plan that he or she does 
not perform are performed by a 
qualified individual; 

(v) Monitors the course of anesthesia 
administration at frequent intervals; 

(vi) Remains physically present and 
available for immediate diagnosis and 
treatment of emergencies; and 

(vii) Provides indicated 
postanesthesia care. 

(2) The physician directs no more than 
four anesthesia procedures concurrently, 
and does not perform any other services 
while he or she is directing the 
concurrent procedures. 


(b) Supervision of more than four 
procedures concurrently. —If the 
physician is involved in furnishing more 
than four procedures concurrently, or is 
performing other services while 
directing the concurrent procedures, the 
concurrent anesthesia services are 
physician services to the provider in 
which the procedures are performed. In 
such cases, the physician is not required 
to meet the criteria of paragraphs 

(a)(l)(iii) and (vii] of this section 
personally, but must ensure that a 
qualified individual performs any 
procedure in which the physician does 
not personally participate. In these 
cases, the intermediary will pay for the 
services under the rules in (5 405.480 
and 405.481 on reasonable cost payment 
for physician services to providers. 

5 405.553 Reasonable charges for 
anesthesiology services. 

(a) General rule. —In determining 
reasonable charge payment for 
anesthesiology services that meet the 
conditions in 5 405.552(a). the carrier 
will follow the rules in paragraph (b) or 

(c) of this section. 

(b) Anesthetist employed by 
anesthesiologist. —(1) If the anesthetist 
who administers anesthesia under the 
direction of the anesthesiologist is 
employed by the anesthesiologist, the 
carrier will determine the amount of 
payment for the services under the 
reasonable charge rules for physician 
services in providers in 5 405.551 and 
the genera] reasonable charge rules in 
§ § 405.501 through 405.508. 

(2) In determining reasonable charges 
for these anesthesia services, the carrier 
will allow for up more than one time 
unit for each 15 minute interval, or 
fraction thereof, beginning from the time 
the anesthetist begins to prepare the 
patient for induction of anesthesia, and 
ending when the patient may be safely 
placed under post-opera tive supervision 
and the anesthetist is no longer in 
personal attendance. 

(3) If a physician constructs his or her 
charges using time units of other than 15 
minutes, the carrier will adjust the 
customary and prevailing charge 
screens to ensure that in a one-hour 
period the value of four 15-minute 
intervals will not be less than would 
have been allowed if the entire hour had 
consisted of intervals of another length, 
such as five 12-minute intervals or six 
10-minute intervals. 

(c) Anesthetist not employed by 
anesthesiologist —If the anesthetist who 
administers anesthesia under the 
direction of the anesthesiologist is not 
employed by the anesthesiologist, the 
carrier will determine reasonable 
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charges for the services by allowing no 
more than one time unit for each 30 
minute interval, or fraction thereof, 
beginning from the time the anesthetist 
begins to prepare the patient for 
induction of anesthesia, and ending 
when the patient may be safely placed 
under post-operative supervision and 
the anesthetist is no longer in personal 
attendance. 

§ 405.554 Conditions for payment of 
charges: Radiology services. 

(a) Services to patients, —The carrier 
will reimburse radiology services 
furnished by a physician to an 
individual patient on a reasonable 
charge basis only if the services meet 
the conditions for reasonable charge 
payment in $ 405.550(b) and are 
identifiable, direct, and discrete 
diagnostic or therapeutic services to an 
individual patient such as interpretation 
of X-ray plates, angiograms, 
myelograms, pyelograms. or ultrasound 
procedures. 

(b) Services to providers, —The carrier 
will not pay on a reasonable charge 
basis for physician services to the 
provider (for example, administrative or 
supervisory services) or for provider 
services needed to produce the X-ray 
films or other items that are interpreted 
by the radiologist However, allowable 
costs for such services will be paid to 
the provider by the intermediary. (See 

§ 405.480 for provider costs, and 
S 405.551(e)(2) for costs borne by a 
physician, such as under a lease or 
concession agreement.) 

§ 405.555 Reasonable charges for 
radiology services. 

(a) General rule .—In determining 
payment for radiology services that 
meet the conditions for payment of 
charges in { 405.554, the carrier will 
follow the rules in paragraph (b) or (c) of 
this section. 

(b) Services not furnished in 
providers,— If the services arc furnished 
in a radiologists office, a freestanding 
radiology clinic, or any other setting that 
is not part of a provider, the carrier will 
determine the amount of payment for 
the services under the general 
reasonable charge rules in SS 405.501 
through 405.508. 

(c) Services furnished in providers ,— 

If the services are furnished in a hospital 
radiology department or any other 
setting that is part of a provider, the 
following rules apply: 

(1) The carrier will determine the 
amount of payment under the 
reasonable charge rules for physician 
services in providers in S 405.551 and 
the general reasonable charge rules in 
SS 405.501 through 405.508. 


(2) The carrier may not reimburse a 
physician for a radiology serv ice 
furnished in a provider an amount that 
exceeds 40 percent of the prevailing 
charge for a similar service furnished in 
a nonprovider setting. 

§ 405.556 Conditions for payment of 
charges: Physician laboratory services. 

(a) Physician laboratory sendees, — 
The carrier will reimburse laboratory 
services furnished by a physician to an 
individual inpatient on a reasonable 
charge basis only if the services meet 
the conditions for reasonable charge 
payment in § 405.550(b) and are— 

(1) Anatomical pathology services: 

(2) Consultative pathology services that 
meet the requirements in paragraph 

(b) of this section: or 

(3) Services performed by a physician in 
personal administration of test 
devices, isotopes, or other materials to 
an individual patient. 

(b) Consultative pathology services. 
For purposes of this section, 
consultative pathology services must— 

(1) Be requested by the patient's 
attending physician; 

(2) Relate to a test result that lies 
outside the clinically significant 
normal or expected range in view of 
the condition of the patient; 

(3) Result in a written narrative report 
included in the patient's medical 
record; and 

(4) Require the exercise of medical 
judgment by the consultant physician. 

S 405.557 Reasonable charges for 
physician laboratory services. 

The carrier will reimburse a physician 
for laboratory services that meet the 
conditions for reasonable charge 
payment in S 405.556(a) under the 
reasonable charge rules for physician 
services in providers in 5 405.551 and 
the general reasonable charges rules in 
SS 405.501 through 405.508. 

(Catalog of Federal Domestic Assistance 
Program No. 13.773, Medicare-Hospital 
Insurance Program: No. 13.774, Medicare- 
Supplementary Medical Insurance Program) 
Dated: January 19,1963. 

Carolyns K. Davis, 

Administrator, Health Care Financing 
Administration. 

Approved: February 1.1983. 

Richard S. Schweiker, 

Secretary. 

. (Editorial Nolo.—Appendices 1 and 11 will 
not appear in the Code of Federal 
Regulations.) 
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XII. Alternative Options Considered 

A. Anesthesiology, 

B. Radiology. 

C. Pathology. 

I. Introduction/Summary 

The following analysis examines the 
expected effect of these rules. It 
considers the reductions in projected 
program expenditures, the benefits and 
costs experienced by affected parties, 
and the impact on small entities. In 
addition, we describe several possible 
alternative means of accomplishing the 
objectives of the proposal. This analysis 
should be read in conjunction with the 
preamble to these rules. 

We believe that physicians furnishing 
radiology, anesthesiology, and 
pathology services will be the most 
heavily affected by the implementation 
of these regulations. However, Medicare 
hospitals, skilled nursing facilities, 
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comprehensive outpatient rehabilitation 
facilities, and physicians (including 
those in specialties other than radiology, 
anesthesiology, and pathology) who 
provide professional services to those 
providers wfll also be affected, although 
not significantly. 

The aggregate projected effects on 
Medicare expenditures of the provisions 
discussed in this analysis are as follows: 

Pathology, Radiology, and Anesthesiolo¬ 
gy Services Projected Change in Ex¬ 
penditures 
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This regulatory impact analysis differs 
somewhat from the analysis that 
accompanied the proposed regulations. 
Some of these differences resulted from 
the elimination of the proposed RGE 
limits on physician services to 
individual patients, the increase from 
two to four in the number of concurrent 
procedures an anesthesiologist may 
supervise and still receive reasonable 
charge reimbursement, and the inclusion 
of the effects of the proposed 
elimination of combined billing. In 
addition, we revised our cost estimates 
to reflect a different projected effective 
date of May 1.1983. revised economic 
assumptions (e g., expected inflation in 
Medical care costs), and more recent 
program data. Because of these changes, 
it is not meaningful to compare these 
estimates with previously published 
estimates. 

We also have included responses to 
selected comments on the initial 
analysis. 

We wish to note that while the 
provisions of these regulations that deal 
with services under lease agreements 
hove delayed effective dates, we expect 
only a relatively small number of 
providers and physicians to be affected 
by these provisions. To simplify the 
preparation of these estimates, we 
assumed a single effective date for ail 
provisions. Because of the limited 
impact of the provisions with delayed 
effective dates, we do not believe this 
assumption will significantly affect the 
accuracy of the estimates. 

We also wish to note that the effective 
date of moat provisions will be 90 days 
after publication. However, the actual 
publication date could not be known at 
the time that this analysis was prepared. 
Therefore, we assumed that the 


regulations would be published by 
February 1.1983. and would be effective 
by May 1.1983. However, a difference of 
several days between the projected and 
actual effective dates will not have a 
significant effect on onr estimates. 

In addition to the projected reductions 
in program expenditures, we expect that 
in the long term these regulations moy 
result in minimal reductions in claims 
processing costs resulting from a net 
reduction in claims volume. However, in 
the short term we expect these savings 
to be more than offset by increased 
costs associated with the 
implementation of these regulations. 
These costs include the costs of 
modifying carrier claims processing 
systems and of processing erroneously 
submitted claims, and higheT average 
claims processing costs. To the extent 
that these regulations do not result in 
the elimination or decreased use of 
combined billing, additional claims 
processing volume reductions would be 
realized and claims processing cost 
savings would be intucased. 

Because we cannot accurately 
quantify all of these factors, we cannot 
estimate the savings in administrative 
costs. (We provided estimates of 
administrative savings in the initial 
regulatory impact analysis, but because 
they did not include Mi of these factors, 
they did not actually reflect the impact 
of these final regulations.) 

Our analysis projects that the benefits 
of these regulations will exceed their 
costs. Further, with the exception of 
pathologists, our analysis indicates that 
the projected effect of these regulations 
on physicians and institutional 
providers is not significant considering 
the size of revenue reductions relative to 
their total revenues. 

II. Purpose of Analysts 

A. Executive Order 12291 

Executive order 12291 requires that a 
regulatory impact analysis be performed 
on any major rule. A major rule" is 

defined as one which would: 

• Result in annual effect on the notional 
economy of $100 million or more; 

• Result in a major increase in costs or 
prices for consumers, any industries, 
any governmental agencies, or any 
geographic regions: or 

• Have significant adverse effects on 
competition, employment, investment, 
productivity, innovation or on the 
ability of United States-based 
enterprises to compete with fureign- 
based enterprises in. domestic or 
import markets. 


B Regulatory Flexibility Act 

The Regulatory flexibility Act 
requires that a regulatory flexibility 
analysis be prepared unless the 
regulation would not have a significant 
impact on a substantial number of small 
entities. For purposes of the Regulatory 
Flexibility Act, small entities are: 

• Small businesses, defined as small 
business concerns under the Small 
Business Act' 

• Small organizations, defined as not- 
far-profil enterprises which are 
independently owned and operated 
and not donsinant in their field: or. 

• Small governmental jurisdictions, 
defined as Jurisdictions of less than 
fifty thousand population. 

C. Discussion 

These regulations will affect program 
expenditures for certain physicians* 
services. We estimate expenditures for 
those services furnished will be nearly 
SI.3 billion and nearly Sl.5 billion in 
fiscal year 1963 in fiscal year 1984. 
excluding the effect of these regulations. 
Our projections show that 
implementation of these provisions will 
reduce expenditures by $119 million in 
fiscal year 1984 and could produce 
annuel program savings of $135 million 
by fiscal year 4988. We believe these 
regulations will have effects in fiscal 
year 1984 that will meet the criteria for 
determining that a regulatory impact 
analysis is required. Further, die 
significant impact these regulations are 
expected to have on pathologists 
indicate that a regulatory flexibility 
analysis is also required. Therefore, to 
meet the requirement of E.0.12291 and 
the Regulatory Flexibility Act, we 
prepared this analysis. 

III. Nature of Problem 

Studies have shown that some 
physicians who provide services to 
hospitals or hospital patients receive 
very high compensation relative to the 
value of the services provided or the 
income received by other physicians. 

For example, a September 24,1900 
report by the Office of the Inspector 
General (Audit Control No. 06-02001) 
states that: 

• Average fiscal year 1978 
compensation per full-time equivalent 
radiologist in one Louisiana hospital 
reached $306,602. 

• Average cost of compensation to 
pathologists in audited hospitals per 
patient day in fiscal year 1078 ranged 
from $2.72 to $13.15. 

• At some hospitals, over a two-year 
period, compensation to pathologists 
increased by 102 percent. 
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compensation to radiologists 74 

percent and compensation to 

anesthesiologists by 111 percent. 

The report concluded that: ‘There 
were extreme variations in the amounts 
of compensation paid hospital-baaed 
specialists at hospitals of similar stxe. 
type, and location. While some of these 
variations may be explained by 
differences in the scope of services 
rendered and the intensity of care, our 
analysis showed that most of the 
variations are the result of the widely 
differing compensation agreements.” 

In a HCFA working paper. ”A 
Methodolog y for Determination of 
Reasonable FTE Compensation for 
Hospital-Based Physicians*’ (*?OR-32: 
revised December 1982) Cantwell and 
Sobaski projected annual compensation 
in calendar 1983 for physicians in 
metropolitan areas over 1.008.080 
population, based on American Medical 
Association data. (See Table I in the 
preamble of these regulations.) The 
mean projected compensation for all 
physicians was $97,100. However, 
anesthesiologists' mean compensation 
was $108,700: pathologists' mean 
compensation was £11&2D0; and 
radiologists' mean compensation was 
$123/400. The only other specialties with 
mean compensation higher than the 
mean for all physicians were surgery at 
$113,900 and ob-gyn at $107,600. 

We believe that there are several 
factors which account for the relatively 
high compensation of physicians who 
provide services to Hospitals and 
hospital patients: 

(1) There are barriers to competition. 
Hospitals that compensate physicians 
have had insufficient incentive to 
constrain the coats of this compensation, 
since retrospective cost reimbursement 
covers the portions of those costs 
attributable to services furnished to 
Medicare beneficiaries. Further, patients 
frequently are not aware of the degree 
of panamat involvement in the provision 
of services for which they have been 
charged. 

(2) Some of these physicians charge 
amounts for their services that, while 
apparently competitive with the charges 
of other physicians for similar services 
furnished in offices, are unreasonable 
considering the lower coals experienced 
by physicians practicing in hospitals. 
Physicians whose practices are based in 
hospitals either may bill Tqr their 
services on a fee-for-wrv ice basis, or 
may seek compensation through the 
hospital under salary and percentage 
compensation arrangements. Regardless 
of the method of billing or 
compensation, hospitals often pay much 
of the overhead and equipment costs 
associated with the serv ices of 


physicians providing services in 
hospitals. Many of these physicians 
charge fees lower than those of 
physicians providing servtoes m offices, 
whose revenue from c ha rge s must cover 
overhead and equipment cost s . 

However, not all of the savings 
associated with lower overhead are 
passed along to the consumer. Thus, fee- 
for-service billing by physicians who do 
not fully reflect their reduced overhead 
costs in their charges mcreoaes the 
amounts consumers (mchidmg the 
Medicare program and Medicare 
beneficiaries, lo the extent they are 
responsible for coinsurance amounts 
and reasonable charge reductions) must 
pay for the services of thoae physicians. 

(3) Physicians providing services in 
hospitals provide services to hospitals 
as well as to patients, such us 
administrative and quality control 
activities. Other examples of such 
services would include pathologists who 
supervise the performance of routine 
laboratory tests and anesthesiologists 
who supervise the administration of 
anesthesia by certified regi s te r ed nurse 
anesthetists. This contributes to two 
problems. First, under Medicare, 
physicians' services to individual 
patients must be paid for on the baste of 
reasonable charges, while physicians* 
services to hospkals must be paid for on 
a reasonable cost basis. Therefore, even 
when a hospital and physician view the 
physician’s compen sa tion as a whole, 
for purposes of Medicare 
reimbursement, we need to have an 
adequate mechanism for allocating this 
compensation to different types of 
services. Second, our experience shows 
that there have been many instances in 
which services furnished by hospital 
personnel have been billed fores 
physicians* services, as if a supervising 
physician had furnished the services 
personally. As a result, we sometimes 
pay for these services twice: Once to the 
hospital for the costs of the technical 
personnel and other inputs involved m 
producing the services, and a second 
time to the supervising physician. 

(4) Because physicians compensated 
by hospitals may use three different 
billing methods, it is admnnslrelively 
difficult to dete r m ine thetr prevailing 
charges, and to determine whether 
charges are reasonable. 

IV. Regulations 

These regulations deal with the 
problem of compensation to physicians 
providing services in hospitals by 
making some fundamental changes in 
reimbursement for their services. (These 
regulations also apply to services 
provided by physic urns in skilled 
nuraiqg facilities and comprehensive 


rehabilitation outpatient facilities. 
Although this assures consistency in 

institutional providers, we are not 
aware at this time of problems in 
physician compensation practices in 
skilled nursiixg facilities or 
comprehensive outpatient rehabilitation 
facilities. Further, our data primarily 
reflects position services furnished in 
hospitals. Therefore, we are limiting our 
analysis to physicians providing 
services in hospitals.) 

These regulations will: 

• Establish prospective reasonable 
compensation equivalent (RCE) limits, 
adjusted by specialty and location, on 
the amount of physician compensation 
we consider reasonable in 
determining Medicare payments for 
physician services to providers. (We 
will allow exceptions to the 
compensation limits for providers 
unable to recruit physicians at a cost 
below the established Hmtt levels.) 

• Establish specific conditions for 
services performed by physicians to 
be considered services to individual 
patients (as apposed to services to 
hospitals], which maybe paid on a 
charge basis, as well as rules for 
determining the amounts of 
reasonable charge payments for 
certain specialized medical services, 
as follows: 

—Radiolqgy services—apply a special 
test of reasonableness to physicians' 
charges to account for the differences 
between services furnished in offices, 
where the physician incurs overhead 
costs, and services furnished in a 
provider, where the provider bears 
much of those costa. 

—Anesthesiology services—allow 
reasonable charge payment fur a 
physician’s services only when the 
physician directs no more than four 
concurrent anesthesia procedures: 
adjust reasonable charges when 
services are furnished by a nurse 
anesthetist employed by the provider. 
—Pathology services—spexify those 
pathology services that are considered 
to meet the conditions for reasonable 
charge payment as ''physicians* 
services”, excluding clinical 
laboratory services Hurt do not require 
performance by a physician in person. 
—Other services—provide that when 
physician services are furnished 
throi^gh a leased department, only 
"physicians* services” may be paid Tor 
on a reasonable charge basis, and that 
the costs of the nonphysician inputs 
must be paid through the provider on 
a reasonable cost basts. 

• Eliminate a billing form (HCFA-i&&4). 
used by providers In hill far 
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physicians* services, and propose to 
eliminate combined billing. which has 
permitted providers to include charges 
for certain physicians* services to 
individual patients on billing forms 
HCFA-1453 and HCFA-1483. These 
billing methods do not permit our 
carriers and intermediaries to make 
the comparisons necessary to 
determine reasonable charges. 
(Although combined billing has not 
yet been eliminated, since this is only 
proposed in the preamble to these 
regulations, our cost estimates are 
based on the assumption that we will 
proceed to eliminate combined billing 
effective with the implementation of 
the other provisions of these 
regulations.) 

V. Benefits and Costs of Provisions 
Affecting Pathology Services 

A . Introduction 

Some pathologists arc now paid a 
salary or other aggregate compensation 
by hospitals. This salary or aggregate 
compensation may include payment for 
services to individual patients and for 
services benefiting the hospital. With 
the physician's authorization, the 
hospital may use combined billing. 
Under this billing method, the hospital 
bills the intermediary a single charge for 
departmental services which does not 
differentiate the physician's services to 
patients from hospital services. 
Alternatively, the hospital may submit 
bills for physician services to patients to 
the carrier and bills for hospital services 
to the intermediary. Pathologists not 
paid a salary or other aggregate 
compensation for their services to 
individual patients may bill the carrier 
or the beneficiary directly for those 
services. Some pathologists have been 
billing a physician's fee (usually a small 
amount) for each service, whether or not 
it actually requires personal 
performance by a physician. Their 
customary practice has been to charge 
these relatively small amounts for all 
services, instead of charging larger 
amounts only in those instances in 
which they are actually involved in the 
service. These regulations make it clear 
that this practice violates our rules. 

These regulations will result in most 
clinical laboratory services being 
reimbursed as hospital services from the 
Part A trust fund. This will reduce the 
reimbursement to pathologists from 
Medicare and from Medicare 
beneficiaries on the basis of charges, 
and increase reimbursement to 
providers on a cost basis, subject to the 
application of the RCE limits. 

B. Benefits ond Costs 
1. Benefits, 

a. The regulations will limit Federal 


reimbursment to hospitals for the costs 
of compensating pathologists for 
services to the hospital. The Federal 
savings related to the provision of 
services to hospitals by pathologists will 
be the difference, if any. between the 
compensation the pathologists have 
been receiving for those services and the 
appropriate RCE limits as set by these 
regulations, times the proportion of 
Medicare patients in the hospital, less 
the increase in expenditures resulting 
from decreased beneficiary coinsurance. 

b. Federal savings described in the 
preceding paragraph will be reduced to 
the extent that pathologists direct 
hospital business to independent 
laboratories, thereby decreasing the 
services performed in hospitals which 
will be subject to these provisions. 

c. These regulations, by requiring 
reimbursement to hospitals on a cost 
basis for many pathologists' services, 
instead of by separate claims submitted 
to Medicare, will reduce Federal costs to 
process these claims. 

d. Effective October 1,1982, Medicare 
payment for physicians' services to 
hospital inpatients furnished by 
physicians in the field of pathology, 
which are covered under Part B, was 
reduced from 100 percent to 80 percent 
of the reasonable charge. Part A 
reimbursement for these services 
remains 100 percent of reasonable costs 
for hospital inpatients and 80 percent of 
reasonable costs for hospital 
outpatients. For services formerly 
reimbursed as services to patients which 
these regulations define as services to 
hospitals, Medicare beneficiaries will 
benefit by avoiding paying the 20 
percent coinsurance and, for claims 
which would have been unassigned, the 
difference between actual charge and 
the amount Medicare would have 
considered a reasonable charge. 

2. Costs. 

a. We believe these regulations may 
result in the reduction of the 
compensation that some pathologists 
would otherwise be paid by hospitals. 
However, to the extent that a hospital 
chooses to compensate pathologists 
more than the applicable RCE limits set 
by these regulations, revenues of the • 
hospital will be reduced instead. The 
total revenue reduction for pathologists 
and hospitals combined will be an 
amount similar to the Federal savings 
described in paragraph l.a. above. 

b. We estimate that carriers will have 
implementation costs for modifying 
systems to identify erroneously 
submitted claims for services to 
hospitals, for processing erroneously 
submitted HCFA-lSOOs and HCFA- 
1554s, for processing claims erroneously 


submitted by beneficiaries, and for 
developing screens to enable them to 
determine the reasonableness of claims 
for those clinical laboratory and 
consultation services reimbursable on a 
charge basis. Also, carriers will have 
ongoing costs for maintaining these new 
screens. 

c. Because we consider that many 
payments being made to physicians for 
clinical laboratory tests would be 
inappropriate under these regulations, 
we estimate these regulations will 
increase Federal costs by an amount 
significantly less than the reduction in 
beneficiary copayment described in 
paragraph l.d., above. 

G Discussion 

Of all hospital-based physicians, 
pathologists are now most likely to be 
paid a salary or other aggregate 
compensation. Further, our regulations 
classify the majority of pathology 
services as services to hospitals, rather 
than services to patients. Therefore 
payments for most pathology services 
will be subject to the RCE limits set 
under these regulations. 

We project that these regulations will 
have the following effects on program 
expenditures for pathology services 
furnished in providers: 

Pathology Services Projected Change in 
Expenditures 
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These program savings will result in a 
corresponding, but somewhat greater, 
reduction in physician revenues from 
pathology services. The reduction will 
be somewhat greater because the figures 
in this table include increased Federal 
expenditures for amounts that formerly 
would have been reimbursed through 
the coinsurance paid by Medicare 
beneficiaries. According to American 
Medical Association (AMA) data, there 
are approximately 11,000 hospital-based 
pathologists. We project that the 
average fiscal year 1984 net income for 
pathologists will be $125,000. Based on 
projected program savings, we estimate 
that these regulations will reduce the 
overage pathologist's income by 5.4 
percent. We expect that very high* 
earning pathologists may be most 
strongly affected, and that many 
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physician* of average or lower income 
will experience no revenue reduction*. 

VI. Benefits and Cost* of Provisions 
Affecting Radiology Services 

A. Introduction 

Some radiologists are now paid a 
salary or other aggregate compensation 
by hospitals. This salary or aggregate 
compensation may include payment for 
services to patients and for service* 
benefiting the hospital With the 
physician's authorization, the hospital 
may use combined billing. Under this 
billing method, the hospital UR* the 
intermediary a single charge which does 
not differentiate physician service* to 
patient* from hospital aervices. % 

Alternatively, the hospital may submit 
bill* for physician services to individual 
patients to the carrier and bills for 
hospital services to the intermediary. 
Radiologists not paid a salary or other 
, aggregate compensation for their 
services to patients bill the carrier 
directly for these services. 

B. Benefits and Costs 

1. Benefits . 

a. These regulations wilt reduce 
Federal reimbursement on 8 charge 
basis for radiology services famished to 
indivldnal patient* in a provider setting. 
For radiologists using fee-fur-service 
billing, the Federal savings with respect 
to any radiologist’s service will be the 
difference, if any. between the amount 
of the radiologist's charge now 
considered reasonable under Medicare 
and 40 percent of the prevailing charge 
for the same procedure in an office 
setting. 

b. These regulations will also limit 
Federal reimbursement to hospital* for 
the costs of compensating radiologists 
for services to the hospitaL The Federal 
savings related to the provision of 
services to hospital* by radiologist* will 
be the difference, if any. between the 
compensation the radiologist* have been 
receiving for these services and the 
appropriate RCE limit* set by these 
regulations, multiplied by the proportion 
of Medicare patients in the hospital. 

c. Effective October 1.1982. Medicare 
payment for physicians* services to 
hospital inpatients furnished by 
physicians in the field of radiology, 
which are covered nndcr Part B. was 
reduced from 100 percent to 80 percent 
of the reasonable charge. (Part A 
reimbursement for these services 
remains 100 percent of reasonable 
costs.) For any services formerly 
reimbursed as services to patients which 
these regulations will define at services 
to hospitals. Medicare beneficiaries will 
benefit by avoiding paying the 20 


percent co-insurance and. for claims 
which would have been unaasigned. the 
difference between the actual charge 
and the amount Medicare would have 
considered a reasonable charge. 

2. Costs, 

a. These regulation* will reduce 
revenue* of radiologist* by an amount 
identical to the Federal savings 
described in paragraph l.a. above. 

b. We believe that the regulations will 
reduce the compensation that some 
radiologist* would otherwise be paid by 
hospital*. However, to the extent that a 
hospital chooses to compensate 
radiologists at levels higher than the 
applicable RCE limits set by those 
regulation*, revenues of the hospital will 
be reduced instead. The total reduction 
of revenue* of hospital* and radiologists 
will be an amount similar to the Federal 
savings described in paragraph l.b. 
above. 

c. W r e estimate that carriers will have 
implementation costs for developing 
screen* to enable them to limit 
reimbursement to 40 percent of the 
prevailing charge for the same 
procedure in an office setting. Also, 
carriers will have ongoing costs for 
maintaining these screen*. 

C. Discussion 

Radiologists generally usefoe-for- 
service billing rather than be paid a 
salary or other aggregate compensation. 
However, we expect the RCE limits to 
affect the portion of salary or other 
aggregate compensation related to 
service* to providers for the minority of 
radiologists who are compensated on 
this basis. We expect significant 
increases in the amounts paid for 
services radiologists furnished to 
providers. Currently, few radiologists 
are paid by providers for their 
administrative and quality control 
activities. Rather, they receive their 
income primarily from charges for 
services furnished to individual patients. 
We expect that the reductions in 
physician revenue resulting from the 40 
percent test of reasonableness will 
cause these radiologists to seek to enter 
compensation agreements with 
providers, under which they would be 
paid for the services they furnish the 
providers. Payment to the providers for 
the cost* or this compensation would be 
subject to theUCE limits. 

We project that these regulations will 
have the following effects an program 
expenditures for radiology services 
furnished in providers: 


Radiology Services—Prouecteo Change in 
Expenditures 
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These program savings may be 
reflected in a corresponding reduction in 
physician revenues from radiology 
services. However, we believe that most 
physicians will not be significantly 
affected. According to AMA data, there 
are approximately 10.850 hospital-based 
radiologists. We project that the average 
fiscal year 1984 net income for 
radiologists will be 8131.000. Based on 
projected program savings, we estimate 
that these regulations will reduce the 
average radiologist's Income by only 0.8 
percent. We expect that the small 
proportion of very high-earning 
radiologists will be most strongly 
affected, and that many physicians of 
average or lower income will experience 
no revenue reductions. 

VU. Benefits and Costs of Provisions 
Affecting Anesthesiology Services 

A Introduction 

Some anesthesiologists are now paid 
a salaiy or other aggregate 
compensation by hospitals. Other 
anesthesiologists bill patients on a fee- 
for-service basis. 

The regulations will result In some 
anesthesiology services that are now 
reimbursed on a Part B reasonable 
charge basis being reimbursed as 
hospital services from the Part A trust 
fund. This will reduce the 
reimbursement to anesthesiologists from 
Medicare and Medicare beneficiaries on 
a charge basis, and increase 
reimbursement to providers on ■ cost 
basis, subject to the application of the 
RCE limits. 

B Benefits and Costs 

1. Benefits . 

a. These regulations will limit Federal 
reimbursement for anesthesiology 
services. The Federal savings related to 
the provision of sendees to hospitals by 
anesthesiologists will be the difference, 
if any. between the total amount paid on 
a fee-for-sennoe basis and the aggregate 
RCE limits set by this regulation, 
multiplied by the proportion of Medicare 
patients in the hospital, less the increase 
in expenditures resulting from decreased 
beneficiary co-insurance. 
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b. For any procedure billed on a fee- 
for-service basis In which the 
anesthesiologist directed a nurse 
anesthetist employed by a hospital, the 
Federal savings, if any. will be the 
difference between the 
anesthesiologist's fee and the fee which 
would have been charged if each time 
unit used to construct the charge 
represented each half hour, or fraction 
thereof, of duration of the procedure. 
(Each time unit would generally 
represent 15 minutes without this 
regulation.) 

c. For services formerly reimbursed as 
services to patients which these 
regulations will define as services to 
hospitals. Medicare beneficiaries will 
benefit by avoiding paying the 20 
percent co-insurance and, for claims 
which would have been unassigned, the 
difference between actual charge and 
the amount Medicare would have 
considered reasonable. 

d. To the extent that anesthesiologists 
do not continue to supervise more than 
four procedures concurrently, patient 
anesthesia risk will be reduced due to 
the more intensive professional 
supervision of the procedure. 

2. Costs. 

a. By requiring certain services to be 
reimbursed os services to the provider, 
and, in addition, subjecting such costs to 
the provider to the RCE limits, we 
believe these regulations will reduce the 
revenues that some anesthesiologists 
would otherwise receive for services to 
Medicare beneficiaries. However, to the 
extent that a hospital chooses to 
compensate anesthesiologists more than 
the applicable RCE limits set by these 
regulations, revenues of the hospital will 
be reduced instead. The total reduction 
of revenues of hospitals and 
anesthesiologists will be an amount 
similar to the Federal savings described 
above in paragraph l.a. 

b. The regulations will also reduce 
revenues of anesthesiologists by an 
amount equal to the Federal savings 
described in paragraph l.b. above. 

c. These regulations will increase 
Federal costs by an amount similar to 
the reduction in beneficiary copayment 
described in paragraph l.c. above. 

d. We estimate that carriers will have 
implementation costs for modifying their 
systems to accommodate additional 
data on the employment of nurse 
anesthetists and for developing screens 
for determining the reasonableness of 
charges based on employment of nurse 
anesthetists. Also, carriers will have 
ongoing costs for maintaining these 
screens. 

e. We are requiring additional 
reporting on our billing forms relating to 
the number of concurrent procedures 


and the employment status of 
nonphysician anesthetists. This will 
increase the burden and costs of billing 
for physicians and for providers that act 
as their billing agents. 

C. Public Comments on Benefits and 
Costs of Anesthesiology Provisions 

Comment: Some commentcrs 
suggested that there is insufficient 
evidence that more intensive 
supervision by anesthesiologists reduces 
risk. 

Response: We agree that the point at 
which less intensive supervision results 
in unacceptable increased risk has not 
been conclusively demonstrated. 
However, the provision limiting the 
number of concurrent services 
reimbursable on a reasonable charge 
basis is being adopted primarily for 
reimbursement, not quality of care, 
purposes. We are not prohibiting 
anesthesiologists from continuing to 
supervise more than a certain number of 
concurrent procedures. 

Nurse anesthetists are not currently 
accepted as independent practitioners 
(with concomitant billing privileges) and 
it is commonly accepted, admittedly not 
without dissent, that supervision of an 
anesthetist by a qualified 
anesthesiologist affords some reduction 
of risk, as compared to an absence of 
such supervision. In our view, there is 
no time during an entire procedure in 
which risk-creating complications 
cannot develop. Therefore, despite the 
best efforts of the anesthesiologist, for 
any procedure for which he or she is not 
continuously present, there is a chance 
that he or she will be absent during a 
time his or her presence could reduce 
risk. Although an anesthesiologist 
supervising a number of concurrent 
procedures would clearly attempt to be 
present during the riskiest part of each 
procedure, the greater the number of 
procedures being supervised 
concurrently, the greater the chance of 
an unanticipated complication 
occurring. We conclude that more 
intensive physician involvement 
generally reduces risk, although the 
significance of the reduction cannot be 
quantified. 

Comment One commenter stated that 
anesthesiologists were likely to attempt 
to offer solely services defined as 
physician services to individual patients 
under these regulations, i.e.. that 
anesthesiologists would generally cease 
to supervise more than the specified 
number of nurse anesthetists 
concurrently. In our initial regulatory 
impact analysis, we stated that, to the 
extent anesthesiologists did not 
continue to supervise more than two 
procedures concurrently, their reduced 


productivity might result in delays in 
providing medical services requiring 
anesthesia. The commenter identified 
several additional possible short-term 
effects. On the one hand, the commenter 
suggested that anesthesiologists might 
provide less intensive supervision of 
some patients (especially non-Medicare 
patients) in order to assure that they 
comply with the definition of patient 
services by providing more intensive 
supervision of other procedures. On the 
other hand, the commenter also 
suggested that if scheduling difficulties 
were too great, anesthesiologists could 
decide to provide services only to non- 
Medicare patients, leaving unsupervised 
nurse anesthetists to care for Medicare 
beneficiaries. The commenter suggested 
that in the long term behavioral changes 
resulting from these regulations would, 
by substituting more intensive 
supervision for less intensive 
supervision, increase the demand for 
anesthesiologists and. as a result, 
increase the cost of their services. The 
commenter concluded that, rather than 
implement our definition of patient 
services, we should revise billing 
procedures to limit reimbursement 
based on the intensity of supervision. 

Response: We do not believe that 
anesthesiologists will change their 
behavior significantly in response to 
these regulations. In general, a producer 
will be indifferent between two 
purchasers of a product at identical 
prices. Therefore, at identical prices, 
anesthesiologists should be indifferent 
to receiving reimbursement from a 
patient or from a hospital. (Actually, 
these regulations distinguish services to 
patients from services to hospitals. 
However, since an anesthesiologist may 
choose to provide either type of service, 
the anesthesiologist should remain 
indifferent.) 

We believe the apparent preference of 
some anesthesiologists for providing 
services to patients is because hospitals 
are in general more prudent purchasers 
of these services than patients. Clearly, 
only hospitals can be aware of the 
actual average intensity of supervision 
provided by anesthesiologists. By 
establishing a limit on the number of 
concurrent procedures an 
anesthesiologist may perform and still 
bill patients, we also limit the additional 
income anesthesiologists can realize by 
not reflecting the intensity of 
supervision in their charges to patients. 
Under these circumstances, we expect 
anesthesiologists to accept 
reimbursement from hospitals, since the 
incentive to seek reimbursement from 
patients will no longer exist. With their 
acceptance of hospital reimbursement. 
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demand for anesthesiologists will not 
increase. 

D. Discussion 

Compared to radiologists and 
pathologists, anesthesiologists are more 
likely to use fee-for-service billing. We 
believe the Federal savings generated 
by this regulation will stem primarily 
from reducing reimbursement if a nurse 
Anesthetist not employed by the 
anesthesiologist is used. 

We project tnat these regulations will 
have the following effects on program 
expenditures for anesthesiology services 
furnished in providers: 


Anesthesnxogy Services Projected 
Change in Expenditures 
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These program savings will result in a 
corresponding, but somewhat greater, 
reduction in physician revenues from 
anesthesiology services. The reduction 
will be somewhat greater because the 
figures in this table include increased 
Federal expenditures for amounts that 
formerly would have been reimbursed 
through the coinsurance paid by 
Medicare beneficiaries. However, we 
believe that most physicians will not be 
significantly affected. According to 
AMA data, there are approximately 
14.400 hospital-based anesthesiologists. 
We project that the average fiscal year 
1884 net income for anesthesiologists 
will be $110,500. Based on projected 
program savings, we estimate that these 
regulations will reduce the average 
anesthesiologist income by 2.1 percent. 
We expect that the small proportion of 
very high-earning anesthesiologists will 
be most strongly affected, and that 
many physicians of average or lower 
income will experience no revenue 
reductions. 

VIII. Benefits and Costs of Provisions 
Affecting Other Specialties 

A. Introduction 

Some physicians other than those in 
the specialties of pathology, radiology, 
and anesthesiology provide services to 
hospitals. Reimbursement for these 
services will also be affected by the 
RCE limits. 

B, Benefits and Costs 

1. Benefits. The regulations will limit 
Federal reimbursement to hospitals for 


the costs of compensating these 
physicians for services to the hospital. 
The Federal savings in any hospital will 
be the difference, if any, between the 
compensation these physicians have 
been receiving for those services and the 
appropriate RCE limits set by these 
regulations, multiplied by the proportion 
of Medicare patients in the hospital. 

2. Costs. The regulations will reduce 
revenues of hospitals by an amount 
equal to the Federal savings described 
in the preceding paragraph, and may. as 
a result, reduce the compensation these 
hospitals choose to pay to physicians. 

C. Discussion 

HCFA does not have data on the 
amounts hospitals pay to physicians 
other than those in the specialties of 
pathology, radiology, and 
anesthesiology for services to hospitals. 
(The physician income data on which 
the RCE limits are based do not identify 
the sources of the income, and therefore 
cannot be used to estimate hospitals' 
payments to physicians.) Therefore, we 
cannot quantitatively estimate the costs 
and benefits of these provisions of the 
regulations. However, we do not believe 
the effect of these provisions will be 
significant. % 

IX. Benefits and Costs of Provisions 
Affecting Billing Procedures 

A. introduction 

These regulations eliminate use of the 
HCFA-1554 billing form, and propose to 
eliminate combined billing using the 
HCFA-1453 and HCFA-1483. The 
HCFA-1554 wa9 used by hospitals to 
submit claims to carriers for seryices 
provided to patients by physicians 
compensated for these services by the 
hospital. The HCFA-1554 did not require 
itemized billing. Combined billing has 
been used by providers to include 
charges for certain physician services, 
especially radiology and pathology 
services, on the provider's bill. Charges 
billed by this method have not been 
subjected to customary and prevailing 
charge screens. 

B. Benefits 

1. W'e believe elimination of the 
HCFA-1554 will assist us in assuring 
that hospitals do not receive 
reimbursement for the services of 
compensated physicians in excess of the 
compensation. Because we do not have 
data on the extent to which this now 
occurs, we can not quantify the benefits 
of this provision. However, we believe 
that this practice would become more 
prevalent as a response to other 
provisions of these regulations. 


2. We believe that elimination of 
combined billing will enable us to test 
the reasonableness of all charges for 
physicians’ services furnished to 
Medicare beneficiaries. This will avoid 
creating incentives for physicians to 
shift to combined billing to escape the 
effects of earner charge reductions using 
customary and prevailing charge 
screens. 

C Costs 

1. We expect that hospitals will, to the 
extent they have been receiving 
reimbursement for services of 
compensated physidons that exceeds 
the compensation, experience a loss of 
revenue. As noted in item 1XB.1., we are 
not able to quantify this revenue loss. 

2. We estimate that carriers and 
intermediaries will have implementation 
costs for obtaining necessary data and 
that carriers will have implementation 
costs for developing compensation- 
related charge screens. 

3. We estimate that carriers will have 
additional ongoing costs for maintaining 
and using these screens, increased costs 
due to the higher average cost to process 
the HCFA-1500 compared to the HCFA- 
1554. and increased costs for processing 
claims formerly included in combined 
billing. 

These ongoing costs would vary 
depending on whether or not we 
eliminate combined billing. If we do not 
eliminate combined billing, we expect 
that these costs would be significantly 
higher, since maintaining parallel 
optional billing methods entails the 
additional costs of changes between 
billing methods, and the additional 
recordkeeping necessary to ensure that 
such changes do not result in 
unreasonable levels of payment, 

4. The HCFA-1500 requires more 
detoiled information than either the 
HCFA-1554 or the forms used for 
combined billing. The increase in the 
number of separate claims filed on the 
HCFA-1500 will result In added 
reporting burden and cost for 
physicians, and for providers that act as 
their hilling agents. 

X. Net Benefits 

A. Quantifiable Net Benefits 

As discussed above, the initial effect 
of these regulations will result in a 
variety of reductions in Medicare 
spending, which to some extent will be 
offset by corresponding reductions in 
hospital and physician revenues. In the 
near term, therefore, these changes will 
have no net effect on the economy as a 
whole. 
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B. Non * Quantifiable Net Benefits 

Although most of the quantifiable 
benefits of these regulations will be 
offset by equivalent costs, several other 
net benefits can be identified* 

1. These regulations will better assure 
that Medicare reimbursement is limited 
to the reasonable costs of hospitals and 
reasonable charges of physicians as 
required by the Medicare statute. 

Z These regulations will provide 
disincentives for continued high 
inflation in the cost of services of 
hospital-based physicians. Hospitals 
will not be reimbursed for unreasonable 
costs of services provided to them by 
these physicians. This will increase their 
motivation to negotiate reasonable 
compensation arrangements. Further, 
the regulation will result in a clearer 
definition in the nature of services to 
individual patients for which hospital- 
based physicians may charge. This will 
facilitate comparison by consumers and 
increase the degree to which hospital- 
based physicians are subject to 
marketplace forces. 

3. In the long term, these regulations 
will reduce, but not significantly. 
Medicare claims processing costs, 

4 . The regulations, by defining more 
clearly what are services to hospitals 
and what are services to patients, will 
provide for the continued integrity of the 
Part A and Part B trust funds. 

5. A reduction in Medicare 
expenditures will also improve the 
integrity of the trust funds. 

6. A reduction in Federal expenditures 
in the near term will reduce the Federal 
deficit, with associated benefits to the 
economy. 

XI. Effect on Small Entities 

A. Magnitude of Medicare 
Reimbursement Reductions 

Although these regulations will affect 
many hospitals and physicians, the net 
effect on particular entities will usually 
be quite small. The expected fiscal year 
1984 net program savings of $119 million 
must be considered in comparison to the 
total reimbursement to pathologists, 
radiologists, and anesthesiologists, 
which is nearly $1.3 billion per year. 
Similarly, the shift of payment from a 
charge to a cost basis, which is expected 
to increase Part A expenditures by $80 
million in fiscal year 1984. must be seen 
in relation to total Part A payments, 
which wall exceed $20 billion that year. 
Thus, though the absolute value of the 
projected savings may seem large, they 
are not substantial when viewed as a 
proportion of the total costs of these 
programs. 


B, Effect on Physicians 

For purposes of the Regulatory 
Flexibility Act. we consider all self- 
employed physicians to be small 
entities. (Physicians providing services 
to hospitals commonly consider 
themselves independent contractors, not 
employees.) We believe that these 
regulations will have a significant effect 
on only a small number of self-employed 
physicians. Pathologists will be most 
strongly affected. 

First, available data show that mean 
compensation for hospital-based 
physicians is considerably higher than 
median compensation. Because a small 
number of physicians have dramatically 
high incomes, skewing the average, the 
majority of these physicians earn less 
than the average. We expect that these 
regulations will primarily affect the 
small group of high-earning physicians. 
For physicians now providing services 
on a charge basis which these 
regulations define as services to 
hospitals, the effect of these regulations 
will depend on the compensation they 
negotiate with the hospitals to which 
they provide these serv ices. 

Second, as discussed above, we have 
made estimates of fiscal year 1984 
income of pathologists, radiologists, and 
anesthesiologists, and projected the 
amount by which our expected program 
savings will reduce the average revenue 
of certain specialist physicians. (Note 
again that average income is 
significantly above median income for 
these physician groups, so that the 
majority of physicians will be affected 
by even lesser amounts.) These 
estimates and projected effects are os 
follows: 
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C. Effect on Hospitals 

For purposes of the Regulatory 
Flexibility Act, we consider all non¬ 
profit hospitals and most for-profit 
hospitals to be small entities. We 
estimate that these regulations will have 
a significant impact on only a small 
number of these hospitals. 

As explained in the preceding section, 
most physicians earn less than the limits 
set by this regulation. Further, these 
regulations will limit reimbursement to a 
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hospital for the costs of services 
provided by physicians to it only if the 
mean salary or aggregate compensation 
to physicians in a department in the 
hospital exceeded the limits. Finally, 
there is an exception to the limits for 
hospitals which can show they were 
unable to obtain the services of needed 
physicians at compensation levels leas 
than the limits. 

D. Public Comments on Effect of 
Regulations on Employment of Nurse 
Anesthetists 

Comment Some commcntcrs objected 
to our failure to consider the effects of 
these regulations on the employment of 
nurse anesthetists. 

Response: Since nurse anesthetists 
are employees, not independent health 
professionals, we do not consider them 
to be small entities for purposes of the 
analysts requirements of the Regulatory 
Flexibility Act. However, as explained 
earlier, we do not expect these 
regulations to result in significant 
changes in the behavior of 
anesthesiologists. It follows from this 
that there will not be significant changes 
in the employment of nurse anesthetists 

XII. Alternative Options Considered 

A. Anesthesiology 

1. We considered requiring that a 
physician personally perform all 
anesthesiology services to be covered as 
physician's services, instead of allowing 
physicians to bill for medical direction 
of up to four CRNAs as physicians' 
services. We rejected this option 
because it could be detrimental to those 
hospitals in which the majority of 
anesthesia services are furnished by 
CRNAs. If it were chosen, many 
anesthesiologists might be less inclined 
to function as supervisors of CRNAs. 
and could choose to provide only Part B 
covered services, thereby providing less 
supervision and direction to patients 
who continue to receive anesthesia 
services from CRNAs. 

Z in deciding to cover medical 
direction as a physician's service when 
an anesthesiologist provides concurrent 
medical direction to more than four 
CRNAs, we considered reimbursing 
each service at a lesser level. This 
option is similar to the one 
recommended in the NPRM. except for 
the number of CRNAs to be directed and 
the reduction in reimbursement. We 
rejected this option because it would be 
administratively complex to implement 
and monitor. 

3. We also gave consideration to 
covering concurrent medical direction of 
up to two CRNAs as a physician's Part B 
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service while allowing cost 
reimbursement for supervising 
additional CRNAs at the same time. We 
rejected this option because it would bo 
difficult to monitor and prevent fraud 
and abuse if the physician is receiving 
payments from Pfcrt A and Part B for 
simultaneously supervising and 
directing the services of CRNAs. 

/?. Radiology 

1. We considered reimbursing 
radiologists under Part B only for 
services to patients, not allowing 
payment for supervisory or 
administrative services. We rejected 
this option because it would not 
recognize legitimate hospital costs when 
the physfeian furnishes services to the 
hospital for which he or she is 
compensated. 

2. We considered allowing the current 
array of lease agreements. Most lease 
agreements, however, currently allow 
the radiologist to bill for both services to 
patients and services to the hospital. We 
rejected this option because we would 
still be unable to determine if the 
component of the charge relating to 
patients services was reasonable. 
Further, we would be unable to 
determine whether our payment for the 
resource inputs exceeds actual costs. 

C. Pathology 

1. An option we reviewed was to 
cover physicians’ services under Part B. 
but to not allow additional 
reimbursement for supervisory and 
administrative services on a reasonable 
cost basis. We rejected this option 
because it is not consistent with the 
current practice of medicine and would 
result in a decrease in quality of care. 

2. We considered proposing that 


laboratory services obtained for hospital 
inpatients from an outside laboratory 
always be provided ’’under 
arrangements" under section 1801(w)(l) 
of the Soda) Security Act. HCFA would 
pay the hospital the latter's reasonable 
cost for the laboratory services obtained 
’’under arrangements”, which would be 
the lesser of the amount billed to the 
hospital by the supplier, the amount 
paid by the hospital, or 100 percent of 
the prevailing charge for similar services 
reimbursed on a charge basis. The 
beneficiary is not subject to the 20 
percent Part B coinsurance for services 
furnished "under arrangements". We 
rejected this option because we do not 
believe that we have suffidently clear 
statutory authority to impose such a 
requirement. Therefore, we decided to 
review this proposal separately, and 
possibly to seek statutory changes in 
support of it, instead of including it in 
these regulations. 

Appendix II—Geographic Area 
Classifications for RCE Limits 
As discussed in the preamble, we are 
adjusting the reasonable compensation 
equivalent (RCE) limits to account for 
differences in salary levels by location, 
as well os by specialty. In our 
methodology for establishing limits, and 
in the limits as set forth in Table 1. we 
have classified geographic areas into 
three types: non-metropolitan, 
metropolitan areas with less than one 
million population, and metropolitan 
areas with greater than one million 
population. The following table 
identifies by type of location the 
geographic areas affected, enabling 
providers, physicians, Medicare fiscal 
intermediaries and carriers, and other 
members of the public to determine 
which RCE limit level will apply in 


spedfic areas. Table IV lists all 
Standard Metropolitan Statistical Areas 
(SMSAs) and potential SMS As 1 and 
their constituent counties, and identifies 
whether their population is less than or 
greater than one million. Potential 
SMSAs are designated by asterisks in 
Table IV. All counties not Used in Table 
IV. and all other affected U.S. 
possessions and territories not part of a 
State, are considered non-metropolitan 
areas. 

Comments: A number of commenters 
noted that the table of SMSAs published 
with the NPRM differed substantially 
from the table published with the most 
recent hospital cost limits (47 FR 43290; 
September 30.1982). Others identified 
omissions and the need for corrections. 

Response: We have corrected this 
table using the best and most recent 
data available. It now includes all 
SMSAs used for the hospital cost limit 
schedules, as well as potential SMSAs 
as incorporated in the AMA/PSP data 
base. However, various sources for 
population size differ, and population 
estimates change over time. Any 
provider that believes it is 
disadvantaged by this table of 
geographic area classifications may 
submit more recent data to its 
intermediary. The intermediary may, on 
the basis of this data, use a revised area 
classification, provided only that it uses 
the same classification for all providers 
in an area. 


' A potential SMS A it one the! dona not inert til 
lh«? requirements of the Office of Statistical Policy 
end Standard# of the U.S Department of Commerce, 
but which it considered a prime candidate to 
achieve SMS A at* tut in the near future. The SMS A 
compositions and potential SMSA designation# ere 
bated on those used by the American Medical 
Association (AMA) in its Periodic Survey of 
Physicians. 


Table IV 


SMSA 

Combos 

Type of location 

Use then 1 
mrfkon 

Greater than 1 
mason 

Abilene, Ttm , . ... . .. .._ 

Callahan. Jones. Taylor . 

x 

X 

X 

Akron. ON* ... . _ _ __ ' 

Port#?©. SuflWN ... 

x.__ _ 

Afcan*. Geo*?* --- 

Dougherty Lea ... 


Albany. New York. 

Ajfcany, Montgomery Rensselaer. Saratoga Scher^ctady 

__ 

x 

Atwquerqua. New Meeoo . 

BamaMto. Sandovtf 

x 

Atocarrtnai Louisiana - 

Grant. Rapides. 

x 

Akentown Pannt^en* 

P#nn**Noma-Caft>on. Lehiah. Northematart Ne« Jersey-Warren 

X .. 

Altoona. Penneytvanw. 

BHe _ _ 

x 

Amarillo. Tenet .. 

Potior. RandsS - _ 

x 

Anehaen. California . 

ftmnpa 



3rd jsflSntsl ptyienn 

x 

Anderson. Indians . 


x 

"Anderson, South Carolina, . 

Anderson. 

x 

Ann Arbor Michigan 

WMMonaw. 

x 

Anmtlon. Alabama _ 

Coftoun . 

x 

Appleton, Wwoonwn . .... . ... 

Calumet Outagamw. Winnebago 

x 

Aractoo. Puerto Rtoo 

Areabo... 

x 

Ashev*e. North Career* 

Buncombe; Mafia on.. . 

x 

"Athens, George. ... .... 

Clarke. Mtrfceon. Oconee. Ogtathorp 

x 

Atlanta, Gsotqmi . . 

Burts, ChoreAee. Clayton. Cobb, Data*. Oougvas. Fayefle. Forsyth. FtAon. 
Gwmnert. Henry. Newion. PaukSng. Rockdale. Walton 
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Table IV—Continued 


SMSA 


Court** 


Type of fcxaoon 


»1 


I i Oty. Ns»w 

AuyueSa, Gaorge - 

Aulhn. Ttm .. 

&M*rshefcl Catoorraa 
Baltimore. Marytend 
'Qengey UtM — 
Baton Rouge. 

Battto Owok. MtoNQ 
Off City, Mcbgan 
Beaumont, Tnaa 


Gaorgta—CotumhiA. Richmond. Souih Caroana-AAan -— 

Keys, Tnme, wnkamaon -—--- 

Kern ... . - . ....—- 

Anne Arundal. Baltimore. Baltimore Cay. Canoi. Harford Howard 


X. 

X_ 

X_ 

X 


Aacanaon, East Baton Rouge. Unngeton. Waal Baton Rouge 
Barry, Calhoun .—--—-— 


Bay. 


Mar<*n. Jefferon. Orange 


Befcngham, Washington — 
'Benton Harbor. krtcfsgan . 

Bihngs. Monaana^ .. 

Miw«ho - 

BtrghSifilon. New York — 


t. Cana 


Hancock. Harrtoon, Sion 


Nw York—Brooma, Toga. I 
Jertareon, Shaft*. Si Oar. Walks 

ft -+ — -A- 

McLean __— 


Boise. Idaho 


Florida 


Monro# . ... , . — —■- 

Ada --- 

Massachusetts—Eases. Mddtoin. Nor**, PyraotftK Sarto* New Hamp. 
shire— Rockingham 


Bridgeport. ConnacttoiA 


Kitsap _ 

Faeketd 

Cameron 


Buha*0, Now York.-- 

BiSSnglon, North Cerokna 
•Biamgayv Vermont ... - 
Ceguea. Ruano Rico 

Canton OWo. ,.»»-- 

Caspar. Wyoming _ 


Ena, fkagart- 


CW 


Cedar Rap*)*. towa 
Champegn. Ino* 


Canoft. Stark. 
Natrona n.m..! 
imn - 


Charleston, South Cerokna 
Charleston. Waal Wrgne —. 
Charfoha. North Cerokna 


Berkeley. Charleston. Dorchester _ 
Ptftnam. —-- 


Chattanooga. Tennasai 
•Cheyenne, Wyoming 

Otago, amo* - 

Chioa. Caafomia . 

Ononnatt, OhO,. _... 


Garten. Mecklenburg, Union ——- .. ,, . ■ ■■ 

AJbamarta. Chartottasvhe. Ruranna. Greene. ...... 

Tennessee—Hamrton. Menon Sequatchie. Georgia—Catoosa. Daoa. Wart* 


Cook. Ou 


Otx>—Oormont. Hemfton. Warran. Indiana Oea rt xm. Kentucky—Boone. 
Campban. Kanton 


C to vstond. Oho- 

Colorado Somga. Colorado 


Cuyahoga Geauga taka. Madina 

El Paso. Tartar —-- 

Boona -.- 


Cokmba. South Carokna 

Colombo*. George - 

Cokmftua Oeo._ . 
Corpus Chnsa Taw» 
Cumberland. Maryland _ 


Gaorgo—ChaRahoochaa. Muacoga* (or CotombuaJ. Alabama—Rueaoii 


Nuacaa San Patncto 
Maryland—AHagany, Waal Vegwa—Mineral 


•Ot m rfta, Ittncn 
*Oanvtrta Vtrgrta 


Cohn. OtAaa Denton. Etoa. Hoodl Johaoa Keutman. Parker. Rockwft. 
Tarrant. Wat 


Dayton, Oho « 

Peytons Buck RoAl- 
Otcafcrf. irtooo . 


tow Sco d. tltoo s H enry. Rook (aland 
Gmana. Monk Montgomery, Preble - 


Denver. Colorado 


Adama. Arapahoe. Boutoor Oerwer. Douglas. Grtpei Jertareon 
PohL Warran 


Detroft. Mk^agan 
Oubuque. kwra 
DcAith. I 


Lapear. Uwngrton, Macomb. Oakland. Si daft. Wayne 


Eau Clara. Wrsconsc 

Fhhart. InAana _ 

Ekrraa, Naw York __ 

El Faso, Taxaa _.... 

•Ertd. Oklahoma - 

Ena. PannaywaNh - 

Eugana. Omgon.. 


Minnesota—Si. Lou*. 
C h ippaw. Eau Claaa 


Chemung. 
Ei Paao_ 
GarlWd— 


Erta 

Lana 


Fargo, North H 

Feyaftevkta. A/karses_ 

Feyartevtaa, NorW Caro*na 

Flint Michgon-- 

Ftoranca. Alabama . 


Indiana—Gftaon. Poaay. Vandarburgh, Wamck. Kantucky-Handaraon 



Cotbsrt Lauderdale 


Ftoranca. South Carokna. 

Fori Cohns. Colorado_ 

Fori 


Fort Moyers. Flortda 
Fort 5m«v Arkan 


Lae 


Fort Wahon Beach. Ftonda . 

ft - -a * 4i - mi Indiana 
»On srByn^. ifijiwiB 


Gadadary. Alabama 


A/kaneee—Oeartord. Setoaattan. Oklahoma—La Flora. Saquoyah 
Oatoosa ---- 


Adama. Alton. Oa 1 
Fresno .. 


Etowah . 








































































































































































































































































Federal Register / Vol. 48. No. 42 / Wednesday, March 2, 1983 / Rules and Regulations 


8949 


Table IV—Continued 


SUSA 

Type c* tocakon 

Combat 

Lass ban 1 

million 

Greeter man 
oMion 

(Wims/ifeo Florida -- __ 

Alachua. 

J M 


Galveston Tana- 

Hsfyatlnr_ 

• > w 

Gary, Indians 

Lake. Porter 


Glens Fam New v** 

Waren. Waafkngton 

w 

G^nd Forks, North Dakota_._.__ 

North Dakota—Grand forks. Mwtms-Aflk „ 

1 )( 

H-vri "ir m liitsQsn__ 

Kant Ottawa 

Is 


Greet Fah Momarm___ 

raararts 

]* ' 

Greeley, Colorado- 

Wald 

;■ 

Green Bay. Wisconsin_ 

J t ■ 

» 

CWaanahnm North C amiaa 

i fri‘Afir > L Forsyth, GoBaaL AandokPV Skim. Yadkin 

I w 

GroririvAa, SnACmriM _ 

i Gramm* Aa. <i|wtrituf 

j * - 
I v 

•Magerstoan Mary lead - 

! Wasrirngtoa_ 

1 w _ 

HanWtotxONo _ ..... — . r - _._......_. 

i Butter - - 

I v i 

Marrotxog t’on'^ytveme 

t Cumberland, Oauphan Parry 

jt._ 

X 

x. 

Hartlo'd. Connecttcel - .. 

i HarttordL ToAand 


‘HriJUriritxr^ M'&*.x»*40pL—_ 

T nrraaf. Larnar. . 

X_ 

Htknry Niv«l CaariM _ 

Ataenndar. CdtaartM 

K 

HonoriAi. Htaiaa . _ _ 

Honolulu - - -- 

J X 

Houston. Taaaa_—---- 

Brarjnn Fort Band. Hama. Ubarty Usntgoflwry, Welter 

-zz 

Hunwylon, Wosl Vrgme 

Weal Vepnw—Cabea, Wayne, Kantuoty—Boyd, Hreenm Oho—Lawrence 

j X 

X 

Kmtwda. AMhawia__ 

1 meeirme til sits on. Marshal __ 


Indanapoka laiaa- 

Boone. HamAori. Hancock. Hendncks. ,loM—n Merton Morgen. Shelby__ 

- 

Jackson. M«cNger> , _ 

Johnaoa-—---—-- 

Jtt^Tor 

1 * 

X 

Jackson, 

Hinds. Rwtkm 

X 

•Jacksen Tennessee .... ____ . 


x 

Jacksonvda. Honda__ 

Baker. Clay. OuaeL Naaaau. Si Johne 

X. 

JackeonWU North CeroAna_ _ 

Qneo« 

x 


•Jamestown, Haw York .. 

Chautauqua_ 

It 

Jmnvri# Wwm-a _ 



Jersey C*V Nine Jersey 


yt 


Johnson Gay, Tennessee 



Johnstown. Panned—w- 

P r retd kA * *- : -*■ - - 

oCuo. 

Cambna. Somaram 

^ — . J 

1 x , 

•Jepkn Maakii 

Jasper. Newton 

X 

►wrilamriroo lAchfan__ ___ 

KiImmmo Wan kns M(|1 , 

I x_» 

Kankakee, imnow .... 

ifarAA^a ___ 

x 1 

•KannapoAo. r ir Taraina___ 

ftf^aa , _ __ 

| x 


Kansas Oar. Missouri... 

Uetoiri f'see. Clay, jackeon. PlaAa. Bay, Kanm—Jdaaot, Wyenootte _ 


X 

Kenosha. Wtsconan_ 

Kaaaeha. . .. . 

Jt 

KiSrian, Ta«aa___ 

Beri Cocyafl _ , . 

X _ 

Krowilte, Tannaasaa _ ..._____, 

Anderson. BiounL Knea. Uiss.____ 

x_ 

Kokomo. Indiana_ 

HnwwtL Take__ 

x 

La Ooririri Wrirmeai-*-_ _ Me Croats 

. X—■ 

Ls*syalt». tndana_ --- _ 1 Tpacana 

X_ 

UHaywUe, Locnan __ __| i ata^awa 

Lska Chartaa. louaim-- _ _____ 1 Cskaaai 

X____ 

Lakeland. Honda .... .. _ 

PoA_I w 

Lancaiiar, PennsyNania ___.___ J 

I ancailer_ __ | ^ 

Lanamgi MicNgan ___ _ _ 

Ckdok Salon, Ingftwn, twa j 

Larrido. Taaaa __—— 

Webb____ ' ^ « 


*laa Ouoaa. Saw Msmoa___ 

Doaa km 



Las Vega* >M«aria 

Qmk _____ 

M i M 1 

Lawrence, ****** _ 

Hra^tae _ 

X. ill 


Lawton, Oklahoma- 1 

rrmnibe ________. 

.X: 1 


Lewiston Mena___, _ J 

kea—ea^e 

X 

lamgaon. Kentucky___1 

Boueben Clark. FayeAa, Jeaeerame. Scoft. A—MmI 

X. 


Lana. j 

imcotn. 1 

urns Rock. Arkansas 

AAan Aiqww, Putnam Van Wert _ . 

M.. 


Puleiai. Tsime__ ____ j 

X___ 

M 


Long Branch, Naw Jarvey _ _ _ , 

UeatAda _ _ 1 

X 

longvww. Trizri*___ _ 

Gragg, Ibartboa,_ ~ _*__I 

X 1 

Loraev Hnn 

1 nr An___ 1 

X j 

Loa Angete*. Ceriicanw ___ . a __ t 

LOS Apgelee. _ j 


X 

LouavAa. KentiaWf -- 

Kentucky—Buiko, jsttgosn, OMham, ladtena—Clerk, Floyd. i 

It 

UAlboOK Taw 

i.euwwW _ _ , _ __~ | 

. MM i J 

Lyntfiburg, tNge%a__ 

Andtarai. AppodAbon Campbell 

- .1 1 

X 1 


Macon. Georg* .. 

Btbb. Houston Imas. Twaggs ,, „, | 

x 1 


MaAson, WwoonM_______________ 

Dane .. —_____ 


Manchoatar, New Hampshro 

tAewa^ _ ~ I 

X 1 

’Manrtowoc. Wisconsin-...._ _ 

Aiaaemwoe- 

x. I 


Mensfato. Ohio____ 

Akerisari H 


•Marion, Inctana.____ 



Mayapja* Puerto (Ana- _ _I 

Msyaguee_ | 

dh, . ... —.- . -1 


McAAerv T«km 

HdddO__ j 

M _ 

Meritor it Oregon- — 

IsrAeiie- 

X 

Motootme Rondo. 

head [ 


Memprid. Tsnnaaaaa __ _ 

Tswsuas—ShetN Taka fisimMSn “-- n—»- 

" 

•Mnkn IMweto__ ___ j 

Ibibddi .. 1 

jI ... ,, ---■ J 

x 1 

Many. Florida_____________ 

CTN * * 1 


X 

'Michigan CWy Iftlana- 

La Ports______.... _ i 

X ] 

Majtand. Taaaa ...___ 

MUM _ | 

x 1 

MAraiAM, Wlirnntoa____ 

Hitwsshaa. Oxaukaa, Wislrgion, WaubasNi_ | 


X 

Mnooepok*. khwnaasris 

Mmnasote—Anoka Cmw fruMn nau> tj - n - c rn j» m—, . 


•Mleeoulo Montana- 

- -■ unsyo, uwm ranwpn riamewy. aeon, ween i 

rngton WngN. Weconsin-Si Crta 

AdewaSs _ 1 


X 

Mobile Alatwma.... 

Uirl—‘n r»Ur«r»« 

BakNun. Mobse_ ” ’ _ _ J 

A - 

——- * r - it- ~ 11 - _— ... _ 

Mowma. 1 oriWe - — 

Ouschka . .. 

x _ 

x _ 
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SUSA 


Type of iocaton 


i 1 


Autauga. Elmore. Montgomery 


Mgnoa, 


Muskegon. 


Nassau. Near VcA 


Cheatham. Devtdaon. Dckson. Robertson. Rutherford. Sumner. Wtoemeoa 
Wteon 

Naaaau. Salto*. .. .—-- — — 


New Brunswick. New Jemey 
Ham Haven. Connecticut .- 


X-- 


Ham London. Connecticut 
New Otteera. t oiaarana...... 

New York, New York._ 


New London 
JeOamon. Orteana. St Bernard. St Tammany 


"Newark. ON© 
•Nawbtxgh, Now York 


Bronx. Kir** New York. Putnem. Queens. Richmond. Rockland. Westchester, 
Now Jemey—Bergen 

Ease*. Moms. Somerset, Union. -_-«- 

UCttnQ,— 

Oranga. 


Gloucester. Hampton City. Jamaa Qty. Newport Nows, York 


Northeast Penney tv sms. Pvoniytvmi 

Ocala. Ftonda --„- 

Odessa, Tet 


Wgrxe—Chesapeake. Naneemond. Norton, Portsmouto, Vxgmie Beach Cay. 
Norm Carohne—Cunrtuck 

Lackawanna. Luzerne. Monroa -*--—----- 


Ector* 


Oklahoma C*y, Oktahome 
•Okrmpw. Washington 

Omaha. Netxaaka_ 

Orlando. Florida - 

Owensboro, Kentucky. 
Oxnard. CaMorne ■ 


Canarian. C l eveland. McCtexv Oklahoma. Pottawatomie 


Nebraska—Douglas. Sarpy. towe-PoCtowatorne... 
Orange. Oeoeote. Serranola - n . ...— ■ 


Panama Qty. Honda - 

Parkersburg Weal Wpnw 
Pascagoula. Mmwsapta 

Patereon. New Jersey._ _ 

Pensacola. Ftonda ■—- 


Ventura 
Bey 


Weal Virginia—Wet Wood. Oho-Waahngton 


Escambia. Santa Aoea— 


X_ 


Petersburg, Vsgmia- 

Phriadetptna. Penrsytvanw . 


Omwtddie. Pnnoa George 
Pervtaytvanw—Buck*. 


Phoeon Arizona | 
Pro Bk/t, Arkaneas 


Pittsburgh, Penroytvenfs - 
Ptnaheld. Massachusetts.. 


Ponce. Puerto R«o 

Portland. Maine. 

Portland. Oregon 


Portsmouth. New Hampshire , 

Ppughkaepsae, New York -- 

Prouidonoe. Rhode island <Ma 

Provo, Utah —.. 

Pueblo. Colorado .— 


*Ouhcy. Itknors . 


Raiergh. North Carbine 
'Rapid Car, South Dakota 

Rftedng Pertnayteartte. 

Rwddng CaMorrtte_ 

Reno, N ev a da 


Jersey—Burtngton. Camden. Gtouoeaier 

!*** ...- ,..—-- 


Berkstwe _ 

Bannock. Power 


Cumberland. Sagadahoc — . - . . ..—-— 

Oregon—Clackamas. Muttnomah. Washington, Waalwtgton—Owk. 

New Hnirpahxe-Pocknghwp.. SbaOord I te ms York-- 

Dutchess .. . — —- 


Bnaiof. Kent. Providence, Washngton 

Utah_ 

Pueblo_ 


Adams 

Racne 


Durham. Oranga, Wake 
Panrangfion.. 


few* 


Ricttend, Washington-* 
Richmond. V ig*wa 
Rtvorskto, CaWorrsa..— 
Roancke. Virginia 
Rochester, Urmetoto _ 
Rochester, New York 

RocktordL tenors ...__ 

Sacramento, CsWoma 
Segnaw, McNgan 

Sl Cloud. Mmnesota. 

St J osep h . Mm senxi ... 


Benton, Frankie. . - ... - ..— . . . ... 

Charles City, Chestertietd. Goochtarvl Hanover. Hennoo, Powhatan. Richmond 

FVvarskia, Bart O ar n ar d to o - .. ..—-- 

Botetourt. Craig. Roanoke - . 

OteNted. 


Lmngston, Monroa. Ontario. Orleans, Wayne 

Boone, WVxtebago . . . . . -.... . -•»« 

Ptaoer. Sacramento. Ygio-- —....-- 

Saginaw---—. ...- 

Benton. Sherb u rne. Pl as m a- 


SI Loute Mlesoun 


Salem. Oregon 


Seftnss, Catecxna 
Sett lake Oey. Ittah 
Ban Angeto Tetav 


SC Charles. Sc Louis. Si Louts City. Wmora- 
Onion. Madeorv Monroe. St. Clair 

Melon, Pofk„. .. 

Cabarhas. Rowan. -—— -*—.... —„ - . —-- 

Monterey 


San Antonio. Texas_ 

San Ctego. CaMcrrsa ...— 
Sen Fnrvsisoo, California 
Sen Joeo. CeWornie 
Sen Juan, F\wrto Rco 
Serna Barbarai CaMomia. 

Santa Cruz. Caftfomia- 

'Santa Fa. New Mawco 
Santa Roes. CaMomta 
Sarasota. Fiend*- 


. Davis Salt Lake. Tooele. Waber* 

Tom Green..—. 

B<war Comal. Guadalupe- 

San Oego . 


Sharon. PenrwyNarm... . 
•Sheboygan, Wacom*!. 


Alameda. Cones Coats. Mann. San Frandaco. San Mateo 

Santo Clara__— - —————— .—.. 

Bayomen, Carolina, Catano, Gueynalco. San Juan. Tiu, Jko Alto 


Sams Cruz 

Sente Fa_ 

Sonoma 


Bryan. Chatham. Efkngham_ 
King. Snohomah..... 


Sheboygan 
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Table IV—Continued 



\TH Doc a*-aaao Prt«l t*s wnj 

BiLtmo coot 4 ixm>j-m 
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DEPARTMENT OF THE INTERIOR 

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 933 

Surface Mining and Reclamation 
Operations Under a Federal Program 
for the State of North Carolina 

agency: Office of Surface Mining 
Reclamation and Enforcement. Interior.- 
action: Proposed rule. 

summary: The Office of Surface Mining 
Reclamation and Enforcement (OSM) of 
the Department of the Interior proposes 
a Federal program for regulation of coal 
exploration and surface coal mining and 
reclamation operations on pon-Federal 
and non-Indian lands in North Carolina. 
This includes surface effects of 
underground coal mining. This proposed 
program is necessary in order to 
regulate surface coal mining activities in 
the absence of a State program. 
dates: Written comments must be 
received not later than 5:00 p m. on May 
2.1933 at the address below. A public 
hearing will be held on April 4.19B3. 
Requests to testify at the hearing should 
be received by March 30,1983. If 
commenters request a hearing date later 
than that set. the hearing may be 
rescheduled; any new date will be 
announced by a notice in the Federal 
Register. 

aodresses: Written comments must be 
mailed or hand-delivered to: 
Administrative Record R&I—29 
Tennessee Field Office, Office of 
Surface Mining. 530 Gay Street. SW. 
Knoxville. Tennessee 37902. 

The public hearing on the proposed 
program will be held at the Holiday Inn, 
Highway 421. Sanford, North Carolina, 
beginning at 6:00 p.m. 

FOR FURTHER INFORMATION CONTACT: 
fames M. Kress, Office of Surface 
Mining, Branch of Regulatory Programs. 
Room 222,1951 Constitution Avenue. 
NW.. Washington. D.C. 20240. 
Telephone: (202) 343-5868. James A. 
Curry, Tennessee Field Office, Office of 
Surface Mining. Knoxville, Tennessee. 
(615) 673-4504. 

SUPPLEMENTARY INFORMATION: 

Availability of Copies 

Copies of the proposed program are 
available for inspection and may be 
obtained at the OSM office listed above 

in “ADDRESSES." 

Public Comment Period 

The comment period on the proposed 
program will extend until May 2.1983. 
All written comments must be received 


at the location above 
under M ADORESSES” by close of business 
un that date. 

All written comments received, a 
transcript of the public hearing, 
summaries of meetings held at the 
request of any person or organization to 
receive advice or recommendations 
concerning the proposed program with 
representatives of OSM. and other 
documents comprising the 
administrative record on the Federal 
program for North Carolina will be 
made available for public review during 
regular business hours at the location 
listed above. 

OSM appreciates any and all 
comments on the proposal, but those 
that would be most useful should be as 
specific as possible, focus on the issues 
of this proposed rulemaking, and 
provide reasons for any 
recommendations. OSM will not 
consider comments that do not pertain 
to the issues in this proposal. Nor can 
OSM ensure consideration of written 
comments received after the comment 
period ends or those delivered to an 
address other than that specified. 

Public Hearing 

A public hearing on the proposed 
program will be held at the time and 
location listed above to hear all those 
who wish to testify. The hearing may be 
cancelled if, by March 30.1983. no 
person has expressed interest in 
presenting testimony. 

Individual testimony at the hearing 
will be limited to 15 minutes. The 
hearing will be transcribed. Filing of a 
written statement at the time of giving 
oral testimony would be helpful and 
would facilitate the job of the court 
reporter. Submission of written 
statements in advance of the hearing 
would greatly assist OSM officials who 
will attend the hearing. Advance 
submissions will give these officials on 
opportunity to consider appropriate 
questions which could be asked for 
clarification or to request more specific 
information from the person testifying. 
The public hearing will continue until all 
persons scheduled to speak have been 
heard. Persons in the audience who 
have not been scheduled to speak and 
wish to do so will be heard following the 
scheduled speakers. The hearing will 
end after all persons scheduled to testify 
and persons present in the audience 
who wish to speak have been heard. 
Persons not scheduled to testify, but 
wishing to do so, assume the risk of 
having the public hearing adjourned 
unless they are present in the audience 
at the time all scheduled speakers have 
been heard. 


Background 

Under Section 504(a) of the Surface 
Mining Control and Reclamation Act of 
1977 (the Act). Pub. L 95-87. 30 U.S.C. 
1201 el seq., the Secretary of the Interior 
(the Secretary) is required to promulgate 
a Federal program within 34 months 
after passage of the Act if a State fails to 
submit a program to assume 
responsibility for regulating surface 
mining activities, fails to resubmit a 
program within 60 days of disapproval, 
or fails at any time to implement, 
enforce, or maintain an approved State 
program. 

North Carolina has identifiable coal 
reserves, but has not submitted a 
program to the Secretary to obtain 
primary regulatory responsibility. The 
Director, therefore, has decided to 
propose this Federal program for North 
Carolina. 

This decision does not necessarily 
imply any expectation of imminent 
mining in North Carolina. It instead 
recognizes that the Act prohibits coal 
exploration or surface coal mining in 
States which do not have either an 
approved State program or a fully 
promulgated Federal program. 
Accordingly, OSM believes it prudent to 
put the required regulatory framework 
into place so that any future coal 
exploration or mining may be conducted 
in North Carolina legally, without 
unnecessary delay, and in an 
environmentally sound manner. 

Once a decision is made that a 
Federal program is necessary for a 
State, the Secretary must make several 
determinations before promulgating a 
program. Section 504(a) of the Act 
requires that in implementing a Federal 
program the Secretary take into 
consideration the nature of the State's 
terrain, climate, biological, chemical, 
and other relevant physical conditions. 
This requirement is also found in the 
regulations. 30 CFR 736.22(a)(1). The Act 
($ 505(b)) and the regulations 
(| 736.23(b)) also provide that if a State 
has more stringent land use and 
environmental laws or regulations, they 
shall not be construed to be inconsistent 
with the Act or the Secretary’s 
regulations. If the State's laws or 
regulations establish more stringent 
standards regulating surface mining 
control and reclamation procedures than 
those found in the Act or the Secretary’s 
regulations, or if the State regulates or 
protects an aspect of the environment 
affected by surface mining operations 
which neither the Act nor the 
Secretary’s regulations protect, then 
those State standards are specifically 
preserved. Tims, the Secretary believes 
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that the requirements of Section 505(b) 
can best be met by identifying North 
Carolina laws and regulations which 
impose equivalent or more stringent 
environmental controls and by listing 
them in { 933.700(e). 

Also, in promulgating a program for a 
State. Section 504(g) specifics that any 
State statutes or regulations which 
regulate surface mining and reclamation 
operations subject to the Act will be 
superseded and preempted by the 
Federal program to the extent that they 
interfere with the achievement of the 
purposes and requirements of the Act 
and the Federal program. This provision 
is reinforced by Section 505(a) of the 
Act. which states that only those State 
laws and regulations which are 
inconsistent with the Act and its 
implementing regulations shall be 
superseded by the Federal program. 
Thus. State statutes and rules regulating 
the same activities as those covered by 
the Federal law and regulations and 
which interfere with achievement of the 
purposes of the Act must be identified 
and preempted by OSM. 

Finally, a Federal program, according 
to Section 504(h) of the Act. must 
include a process for coordinating the 
review and issuance of surface mining 
permits with other Federal or State 
permits applicable to the proposed 
operation. The Federal statutes with 
which the surface mining permitting 
process must be coordinated arc set out 
in 30 CFR 738.22(c). State statutes for 
which a permit is required must be 
identified in the process of promulgating 
a Federal program, and the Federal 
program must provide for coordination 
with the review and issuance 
procedures required by those statutes. 

Federal programs are based on the 
Secretary*® permanent program 
regulations: 30 CFR Subchapters A. F. C. 
J, K, L, and M. The permanent program 
regulations establish procedures and 
performance standards under the Act 
and form the benchmark for State 
programs. In order for a State to have a 
program approved by the Secretary. 
Section 503(a)(7) requires that the 
State's rules and regulations be 
consistenf with the Secretary's 
regulations. 

The parts of the permanent program 
regulations that must be included in a 
Federal program are listed at 30 CFR 
736.22(b). They include general 
requirements and definitions (Parts 700 
and 701). the exemption for coal 
extraction incident to government- 
financed highway or other construction 
(Part 707), the designation of lands 
unsuitable for surface mining (Parts 760. 
761. 762. and 764). permits and permit 
applications (Subchapter G). 


reclamation bonding (Subchapter J). 
performance standards (Subchaptcr K). 
inspection and enforcement (Parts 842, 
843 and 845), and blaster training and 
certification (Subchapter M). In 
addition, the provisions in the 
permanent regulations on protection of 
employees (Subchapter P) and 
restrictions on financial interests (Part 
706) are applicable to Federal employees 
who perform functions or duties under 
the Act. 

The rules for the permanent program 
are found in 30 CFR Parts 700-707 and 
730-865. Part 705 was published October 
20.1977 (42 FR 56060). Parts 795 and 865 
(originally Part 830) were published 
December 13.1977 (42 FR 62639). The 
other permanent program regulations 
were published at 44 FR 15323-15463 
(March 13,1979). Subchapter M was 
published on December 12.1980 (45 FR 
82098). Corrections were published at 44 
FR 15485 (March 14.1979); 44 FR 53507- 
53509 (September 14.1979); 44 FR 66195 
(November 19.1979); 45 FR 26001 (April 
16.1980); 45 FR 37818 (June 5.1980); and 
45 FR 47424 (July 15,1980). Amendments 
to the rules have been published at 44 
FR 60960 (October 22.1979) as corrected 
at 44 FR 75143 (December 19.1979): at 44 
FR 77440-77447 (December 31,1979); 45 
FR 2626-2629 (January 11.1980); 45 FR 
25998-26001 (April 18.1980); 45 FR 
33926-33927 (May 20.1980); 45 FR 39446- 
39447 (June 10.1960): 45 FR 52306-52324 
(August 6. 1960); 45 FR 52375 (August 7, 
1960); 45 FR 58780-58786 (September 4. 
I960); and 45 FR 76932 (November 20. 
1980); 46 FR 37232 (July 17.1981): 48 FR 
41702 (August 17,1981); 46 FR 47720 
(September 29.1981); 46 FR 53378 
(October 28.1981); 46 FR 59934 
(December 7,1981); 47 FR 32942 (July 30. 
1982); 47 FR 33431 (August 2,1982); 47 
FR 35620 (August 16.1982): and 47 FR 
38486 (August 31.1982); 47 FR 44942 
(October 12,1982); 47 FR 47212 (October 
22,1982); 47 FR 51316 (November 13. 
1982); 48 FR 1166 (January 10.1983): and 
48 FR 2266 (January 18.1983). 

Representatives of industry, two 
States and several environmental groups 
challenged the permanent regulatory 
program in the U.S. District Court for the 
District of Columbia. These suits were 
consolidated and heard in a single 
lawsuit entitled In re: Permanent 
Surface Mining Regulation Litigation 
(Civil Action No. 79-1144). In response 
to the arguments raised in the 
challenges, the Secretary voluntarily 
suspended several permanent program 
regulations. These suspensions were 
announced in the Federal Register on 
November 27,1979 (44 FR 67942); 
December 31,1979 (44 FR 77447-77455): 
January 30,1980 (45 FR 6913); and 
August 4.1980 (45 FR 51547-51550). In 


two opinions the Court remanded 
certain other regulations which had 
been challenged in the lawsuit. These 
opinions were issued on February 26. 
1980. and May 16.1980. Many of the 
issues decided by the District Court 
have been appealed to the Court of 
Appeals for the District of Columbia 
Circuit In re: Permanent Surface Mining 
Regulation Litigation . Nos. 80-1810. 80- 
1811. 80-1812. 80-1813, and 80-1823. The 
Appeals are presently pending before 
the appellate court. 

North Carolina Federal Program 

As mentioned above, when 
promulgating a Federal program for a 
State, the Secretary is required by 
Section 504(a) of the Act to take into 
consideration the nature of the terrain, 
climate, biological, chemical, and other 
relevant physical conditions of that 
State. OSM has reviewed North 
Carolina laws and regulations to 
determine whether they suggest that 
special provisions may be necessary or 
appropriate based on special terrain or 
other physical conditions in the State. 
The results of the review are found 
under the section below entitled 
"Detailed Discussion." OSM solicits 
comments on special provisions that 
should be promulgated and the basis for 
those provisions. 

Pursuant to Section 504(a). the 
Secretary becomes the regulatory 
authority when a Federal program is 
implemented for a State. OSM’s 
permanent program regulations contain 
references to "the regulatory authority" 
and to ‘The State regulatory authority," 
which mean the Secretary when a 
Federal program for a State is involved. 
Section 701(22) of the Act. The Office of 
Surface Mining is delegated all of the 
Secretary’s authority for implementing, 
maintaining and enforcing a Federal 
program. This proposed program for 
North Carolina would not change these 
responsibilities. 

Explanation of Cross-Referencing 

In the general notice of intent to 
promulgate Federal programs of May 16. 
1980 (45 FR 32228). OSM stated that 
each Federal program would be specific 
to the particular State and would 
implement the permanent program 
procedures and environmental 
protection provisions of the Act (45 FR 
at 32229). However, except for changes 
to incorporate more stringent State 
environmental protection standards, to 
list other State laws requiring permits 
for which coordination is required, and 
to recognize unique or unusual physical 
conditions affecting surface coal mining 
and reclamation in a State. OSM 
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believes that few changes are needed in 
the permanent program regulations for 
any particular State for which a Federal 
program must be promulgated. 

In January, 1981, the Secretary 
directed that the Department review all 
existing regulations in order to eliminate 
those which are burdensome, excessive 
and unnecessary. Review of the 
permanent program regulations was 
initiated and may result in a large scale 
revision of them. See semi-annual 
Calendar of Federal Regulations notice 
of rule review and revision. 47 FR 1709 
(January 13,1982). See also, e.g.. 
revisions of OSM's bonding regulations. 
30 CFR Subchapter J, 46 FR 45082 
(September 9,1981) and OSM’s 
inspection and enforcement regulations. 
30 CFR Parts 842. 843, and 845. 47 FR 
35620 (August 16.1982). 

In order to take advantage of the 
results which revision of the permanent 
program regulations will achieve, OSM 
proposes to develop and promulgate this 
Federal program in the following 
manner. Rather than repeating the full 
text of the permanent regulations which 
are being revised, there would be a 
cross-reference to the permanent 
program regulations. For example, 
criteria for the designation of lands 
unsuitable for surface coal mining would 
be provided by the statement that M Part 
762 of this Chapter * * * shall apply to 
surface coal mine operations” (see 
proposed i 933.762). One effect of the 
proposed cross-referencing to the 
permanent program regulations would 
be that as the permanent program 
regulations are revised, this Federal 
program would be similarly revised. 
Over time, all of the permanent program 
regulations will undergo review and 
many will be revised. No separate 
rulemaking would be undertaken or 
necessary for revision of this program if 
the cross-referencing alternative 
becomes effective, unless OSM 
determined that special conditions were 
necessary for a particular State. A 
notice appeared in the Federal Register 
on July 13.1982. 47 FR 30267. advising 
the public that any change in a 
permanent program rule would also 
result in a corresponding change in all 
Federal programs, absent special 
conditions. The notice invited comments 
on necessary modifications to 
accommodate unique or unusual aspects 
of surface mining in any State so that 
the final permanent program rule would 
be tailored for each State's Federal 
program as necessary. 

The promulgation of this cross- 
referencing program would not result in 
any modification of the substance of 
OSM's permanent program rules. Where 


specific provisions are needed for an 
individual State's Federal program 
which are different from the permanent 
program regulations, a separate 
paragraph is proposed to be added to 
the appropriate section of that State's 
Federal program. Cross-referencing to 
the permanent program rules may also 
be used in the promulgation of other 
Federal programs. Public comment on 
the cross-referencing method as it 
affects other Federal programs, 
however, should be directed to each of 
those rulemaking notices. 

Several provisions of the permanent 
program regulations are already 
applicable and need not be cross- 
referenced here because they were fully 
promulgated for application to all 
regulatory programs. Those provisions 
are 30 CFR Chapter Vll, Subchapter P— 
Protection of Employees: Part 706— 
Restrictions on Financial Interests of 
Federal Employees; and Part 769— 
Petition Process for Designation of 
Federal Lands Unsuitable for Surface 
Coal Mining. (30 CFR Part 784— 
Designating Lands Unsuitable for 
Surface Coal Mining would be included 
in the North Carolina Federal program 
by a cross-reference under ( 933.764, to 
provide a petition process on non- 
Federal and non-Indian lands in that 
State.l 

With regard to the bonding 
regulations (Subchapter J), only Part 800 
is proposed to be cross-referenced 
because OSM has proposed to revise 
Subchapter J to include just one part. 
Pari 800 46 FR 45082 (September 9.1981] 
(proposed). 

Content and Organization of the 
Program 

The content and organization of the 
proposed Federal program for North 
Carolina would generally follow the 
permanent program regulations. But. as 
discussed above, instead of the full text 
appearing, each section of this proposed 
program would only include reference to 
the pertinent permanent program 
regulation. Sections 933.700 (e) and (f) 
respectively list State statutes that are 
more stringent than, and those that are 
inconsistent with, the Act. Where 
specific provisions are needed for any 
proposed Federal program for a State 
which are different from the permanent 
program regulations, a separate 
paragraph is proposed to be added to 
the appropriate section. 

Detailed Discussion 

In order to fulfill the Secretary's 
obligation under Section 504(a) of the 
Act to take into consideration the nature 
of the terrain, climate, biological, 
chemical, and other relevant physical 


conditions in each State, OSM has 
reviewed North Carolina laws and 
regulations. OSM is of the opinion that 
there arc statutes which, in certain 
circumstances, fmpose more stringent 
environmental controls than are 
provided for under the Act or the 
Federal regulations. Section 933.700(e) of 
the proposed Federal program for North 
Carolina lists the North Carolina laws 
which OSM has tentatively identified as 
setting more stringent land use and 
environmental controls for surface 
mining. Those more stringent North 
Carolina statutes are summarized as 
follows: 

(a) North Carolina General Statute 
(NCGS) 74-51, concerning conditions 
under which a mining permit may be 
granted, contains provisions which are 
not found in the Act or the Federal 
regulations. The North Carolina 
Department of Natural Resources and 
Community Development may deny a 
permit for a mining operation which will 
have a significantly adverse effect on 
the purposes of a publicly owned park, 
forest, or recreation area. OSM proposes 
to alter the following sections as they 
apply to this Part 933 30 CFR 781.11(c) 
would be amended by adding the phrase 
‘"forest, recreation area." after the 
phrase "publicly owned park." 30 CFR 
781.12(f)(1) would be amended by 
adding the phrase "forest recreation 
area." after the phrase "public park," 
and 30 CFR 700.31 and 784.17 would be 
amended by adding, "forest or 
recreation areas" after the phrase 
"public parks/" 

NCGS 74-51 also provides that permit 
approval may be conditioned on a 
"requirement of visual screening, 
vegetative or otherwise, so as to screen 
the view of the operation from public 
highways, public parks, or residential 
areas where the Department finds such 
screening to be feasible and desirable.” 
As these sections are more stringent, 
OSM proposes to add to S( 780.31 and 
784.17 paragraphs requiring that mining 
operations visible from public parks, 
public highways, or residential areas 
include in the plan of operations, 
measures to be taken to screen the 
operation from the view of public parks, 
public highways, or residential areas or 
reasons why such screening measures 
are either not feasible or not desirable. 

(b) North Carolina mining laws and 
regulations apply to mining operations 
affecting an area greater than one acre, 
while the Act applies to those mining 
operations affecting an area greater than 
two acres, 1528(2). To the extent that 
North Carolina mining law and 
regulations apply to coal mining 
operations not regulated by the Surface 
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Mining Control and Reclamation Acl. 
they would not be preempted by this 
Federal program for North Carolina. 
Also, the mining of peat, an activity 
which is to commence in the State, is not 
subject to regulation under the Surface 
Mining Control and Reclamation Act. It 
may. however, be subject to regulation 
under the State's mining laws and 
regulations because it includes the 
mining of substances other than those 
minerals listed. NCGS 74-19(6). 
Regulation of peat mining under the 
North Carolina Mining Acl of the 1971 
would not interfere with achievement of 
the purposes of the Federal Acl. 

(C) Dam Safety Law of 1967. NCGS 
143-215*23 through 143-215.37, and Title 
15 North Carolina Administrative Code, 
Subchapter 2K. Dam Safety, include 
requirements for certification and 
inspection of water impoundments and 
diversions. 

Id) Geophysical Exploration 
regulations. Title 15, North Carolina 
Administrative Code. Subchapter 5C, 
applies to any coal exploration 
involving the use of explosives. 

In accordance with 30 CFR 736,23. 

OSM believes that those North Carolina 
statutes and rules listed in Section 
933.700(f) of the proposed Federal 
program interfere with the attainment of 
the goals and purposes of the Act and 
the permanent program rules 
thereunder. Thus. OSM proposes that 
the following North Carolina statutes 
and rules be preempted and superseded 
when the proposed Federal program 
tdkes effect: 

(a) North Carolina Mining Act of 1971 
(NCGS 74-16 through 74-68) insofar as it 
applies to the surface coal mining 
operations affecting more than two 
acres. North Carolina law would 
continue to apply to the mining of 
minerals and substances other than 
coal, and to coal mining operations 
which affect two acres or less. 

(b) Title 15 North Carolina 
Administrative Code, Subchapters 5A. 

50, and 5F. Mining and Mineral 
Resources insofar as they apply to 
surface coal mining operations already 
more than two acres. These regulations 
would continue to apply to the mining of 
minerals and substances other than coal 
and to coal mining operations that affect 
two acres or less. 

These North Carolina lows and 
regulations represent the main body of 
North Carolina law relating to the 
exploration and surface mining of 
minerals and the reclamation of mined 
land. The North Carolina Department of 
Natural Resources and Community 
Development and the North Carolina 
Mining Commission have statutory 
responsibility for administering and 


enforcing the laws and rules pertaining 
to surface mining. To a limited extent. 
North Carolina requires the reclamation 
of surface mined lands. A close review 
of these North Carolina statutes and 
rules indicates that they are not 
consistent with the Act or the Federal 
permanent program rules and that they 
interfere with the attainment of the 
goals and purposes of the Act. Thus. 
OSM proposes that the North Carolina 
statutes and rules described above no 
longer be applicable to the regulation of 
coal exploration, surface coal mining 
operations or the reclamation of surface 
coal mined lands in North Carolina, 
except as they pertain to operations 
affecting two acres or less or which 
otherwise are not regulated by the 
Surface Mining Control and Reclamation 
Act. 

Paragraph (g) of j 933.700 authorizes 
the Secretary to grant a limited variance 
from the performance standards of the 
permanent program rules based on a 
showing by a permit applicant or 
permittee that compliance with a 
particular performance standard is not 
necessary due to the unique nature of 
North Carolinia terrain, climate, 
biological, chemical, or other relevant 
physical conditions. This provision gives 
effect to Section 504(a) which directs the 
Secretary to take into consideration, in 
promulgating a Federal program for a 
State, die aforementioned physical 
characteristics. In promulgating Federal 
programs for a State, the Secretary 
reviews State laws to determine 
whether any would interfere with 
achievement of the purposes of a 
Federal program and must be 
superseded and whether any establish 
more stringent standards for 
environmental protection and must be 
preserved. The presumption is that State 
laws are a reflection of the particular 
environmental conditions m the State. 
There may, however, be conditions 
present which are not specifically 
covered by State law, but which must be 
deferred to pursuant to the requirement 
in Section 504(a). Paragraph (g) 
authorizes the Secretary to do so. The 
variance that may be granted must be 
shown by a permit applicant to be based 
on the special environmental conditions 
not found in any other State in order to 
be granted. It is not a general variance 
authorization. Congress did not provide 
for a general variance from standards 
set in the Act. Congress was concerned 
that States not be allowed to grant 
variances from Federally-set minimum 
standards. This variance would be 
granted by the Secretary through OSM 
and would be tied to unique or special 
environmental conditions found in a 


State for which a Federal program is 
promulgated. 

To coordinate the Federal program 
permitting process under the Act with 
the permitting requirements imposed by 
other Federal statutes and those of 
North Carolina S 933.770. the proposed 
Federal program tentatively identifies 
the various permits, statutes, and rules 
which may. expressly or impliedly, 
impact on coal exploration and surface 
coal mining and reclamation under the 
proposed Federal program. The 
following permits, statutes, and rules are 
pertinent and are listed in { 933.770. 

(a) NCGS 143-211 through 143-215.114 
set forth requirements for the protection 
of air and water resources. (1) A permit 
is required from the Environmental 
Management Commission of the 
Department of Natural Resources and 
Community Development for any outlet 
into the waters of the State, pursuant to 
NCGS 143-215.1. (2) A permit may be 
required by the local government 
authority for any obstruction to a 
floodway pursuant to NCGS 143-215.57. 

(3) The Dam Safety Act. NCGS 143- 
215.23 through 143-215.37 and Dam 
Safety Regulations. Title 15. North 
Carolina Administrative Code, 
Subchapter 21C require that notice be 
provided to the Department of Natural 
Resources and Community Development 
at least ten days prior to the 
construction of any dam and that a 
certificate of approval of the dam. if 
necessary, be obtained from the 
Department in accordance with NCGS 
143-215.26 and Title 15, Subchapter 2K. 

(4) An air pollution control permit may 
be required pursuant to NCGS 143- 
215.108. (5) Mining operations must 
maintain air and water quality reporting 
systems as required by NCGS 143-215.63 
through 143-215.69. 

(b) The Coastal Area Management 
Act. NCGS 113A-100 through 113A-128, 
requires a permit from the Secretary of 
Natural Resources and Community 
Development for a mining operation in 
any area of environmental concern 
designated pursuant to this Act. 

(c) A permit is required for dredging 
or for filling in or about estuarine water 
on State-owned lakes, in accordance 
with the provisions of NCCS 113-229. 

The obstruction of navigable water is 
requlated by NCGS 76-40 and 76-41. 

(d) Mining operations must comply 
with any applicable land use regulations 
adopted in a soil conservation district 
pursuant to Section 139-9 of the Soil 
Conservation District Law, NCGS 139-1 
etseq. 

(e) NCCS 153A-128 requires 
compliance with any county ordinance 
or regulation concerning the possession. 










8958 


Federal Register / Vol. 48. No. 42 / Wednesday, March 2. 1983 / Proposed Rules 


storage, use or conveyance of 
explosives. NCGS 14-248.1 regulutes the 
sale, delivery and storage of explosives 
and imposes criminal sanctions for 
violations of the statute. NCGS 14-50 
through 14-50.1 impose criminal 
sanctions for the improper use of 
explosives. 

(f) Title 15, North Carolina 
Administrative Code, Subchaptcr 5C, 
Geophysical Exploration, requires a 
permit for all coal exploration involving 
the use of explosives. 

(g) NCGS 14-284.2 prohibits the 
dumping of toxic substances without a 
permit and imposes criminal sanctions 
for violations. 

Other North Carolina laws with which 
compliance is required but which do not 
require a permit or license have not 
been listed. No decision has been made 
as to whether they are more stringent 
than standards in the Federal permanent 
program regulations or whether they 
interfere with achievement of the 
purpose of the Federal Act and 
regulations. However, public comment is 
invited on whether they should be so 
identified. 

NCGS 113.285 prohibits the 
obstruction, pollution or diminution of 
the natural flow of water through a fish 
hatchery. NCGS 113.293 prohibits the 
obstruction of rivers and creeks in a 
manner preventing the passage of fish. 
Pursuant to NCGS 113.283, the Wildlife 
Resource Commission may inspect 
proposals and specifications for dams 
having an adverse impact upon fish 
within the State. Mining operations 
using pesticides must comply with the 
Pesiticide Control Law, NCGS 143-434 
through 143-441. 

Mining operations must comply with 
NCGS 138-90 through 138-95 concerning 
obstruction and drainage of State 
highways and public roads. Mining 
operations must comply with any 
applicable county noise regulations 
issued pursuant to NCGS 153A-133. Any 
person desiring to mine mineral deposits 
on State lands under a body of water 
must comply with Title 15, North 
Carolina Administrative Code, 
Subchapter 5E. 

OMB Review 

The recordkeeping and reporting 
requirements of the proposed rule are 
the same as those of the permanent 
program regulations which have been 
approved by the Office of Management 
and Budget under 44 U.S.C. 3507. 
Although this rule would contain 
information and recordkeeping 
requirements. OSM anticipates less than 
ten respondents. Under the Paperwork 
Reduction Act. clearance of information 
collection forms is required only when 


ten or more respondents are expected. If 
in the future the number of respondents 
appear to be increasing, the proper 
forms, if they differ from those already 
approved, will be submitted to the 
Office of Management and Budget with 
accompanying notices in the Federal 
Register, in accordance with the 
requirements of 44 U.S.C. Chapter 35. 

Other Information 

OSM has examined these proposed 
rules according to the criteria of 
Executive Order 12291 (48 FR 13193, 
February 19.1981) and determined that 
they do not constitute a major rule. 

There would be no major economic 
impact through adoption of this rule 
because it would affect only a small 
number of mining operations. 

OSM has examined these proposed 
rules pursuant to the Regulatory 
Flexibility Act. 5 U.S.C. 601 el scq.. and 
determined that they will not have a 
significant impact on a substantial 
number of small entities. 

Section 702(d) of the Act provides that 
promulgation of a Federal program shall 
not constitute a major Federal action 
under the National Environmental Policy 
Act. 42 U.S.C. 4332. Thus, no 
Environmental Assessment is required 
for this rulemaking. 

List of Subjects In 30 CFR Part 933 

Coal mining. Intergovernmental 
relations. Surface mining, Underground 
mining. Reporting requirements. 

Drafting Information 

These regulations were drafted by 
Courtney W, Shea. Office of the 
Solicitor and James M. Kress, Branch of 
Regulatory Programs. Office of Surface 
Mining. 

Daniel N. Miller. Jr., 

Assistant Secretary. Energy and Minerals. 
February 3,1983. 

OSM proposes to amend 30 CFR 
Chapter VII by adding Part 933 to read 
as follows: 

PART 933— NORTH CAROLINA 

Sec. 

933.700 North Carolina Federal Program. 

933.701 General. 

933707 Exemption for coal extraction 
incident to Government-financed 
highway or other construction. 

933.761 Areas designated unsuitable for 
surface coal mining by Act of Congress. 

933.762 Criteria for designating areas as 
unsuitable for surface coal mining 
operations. 

933.784 Process for designating areas 
unsuitable for surface coal mining 
operations. 

933.770 General requirements for permit and 
exploration procedures. 


933.771 General requirements for permits 
and permit applications. 

933776 General requirements for cool 
exploration. 

933.778 Surface mining permit 

applications—minimum requirements for 
legal, financial, compliance, and related 
information. 

933779 Surface mining permit 

applications—minimum requirements for 
information on environmental resources. 
933.780 Surface mining permit 

applications—minimum requirements for 
reclamation and operations plan. 

933782 Underground mining permit 

applications—minimum requirement* for 
legal, financial, compliance, and related 
information. 

933.783 Underground mining permit 

applications—minimum requirements for 
information on environmental resources. 
933784 Underground mining applications— 
minimum requirements for reclamation 
and operation plan. 

933785 Requirements for permits for special 
categories of mining. 

933 788 Reviews, public participation, and 
approval or disapproval of permit 
applications and permit terms and 
conditions. 

933787 Administrative and Judicial review 
of decisions on permit applications. 
933788 Permit review, revisions, and 
renewals, and transfer, sate, and 
assignment of rights granted under 
permits. 

933795 Small operator assistance. 

933.800 General requirements for bonding of 
surface coal mining and reclamation 
operations. 

933.815 Performance standards—coal 
exploration. 

933.816 Performance standards—surface 
mining activities. 

933.817 Performance standards— 
underground mining. 

933.818 Special performance standards— 
concurrent surface and underground 
mining. 

933.823 Special performance standards— 
operations on prime farmland. 

933.824 Special performance standards— 
mountatntop removal. 

933.828 Special performance standards— 
operations on steep slopes. 

933.827 Special performance standards— 
coal processing plants and support 
facilities not located at or near the 
mincsite or not within the permit area for 
a mine. 

933.828 Special performance standards—in 
situ processing. 

933.842 Federal inspections. 

933.643 Federal enforcement. 

933 845 Civil penalties. 

933.850 Blaster training and certification. 

Authority: Pub. L 95-87, The Surface 
Mining Control and Reclamation Act of 1977, 
30 U.S.C. 1201 at scq.. 91 Stat. 445 et seq. 

5 933.700 North Carolina Federal Program. 

(a) This part contains all rules that are 
applicable to surface coal mining 
operations In North Carolina which 
have been adopted under the Surface 
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Mining Control and Reclamation Ac! of 
1977. 

(b) The rules in this part cross- 
reference pertinent parts of the 
permanent program regulations in this 
chapter. The full text of a rule is in the 
permanent program rule cited under the 
relevant section of the North Carolina 
Federal program. 

(c) The rules in this part apply to all 
surface coal mining operations in North 
Carolina conducted on non-Pederal and 
non Indian lands. The rules in 
Subchapter D of this chapter apply to 
operations on FedemHands in North 
Carolina. 

(d) The information collection 
requirements contained in this part do 
not require approval by the Office of 
Management and Budget under 44 U.S.C 
3507 because there are fewer than ten 
respondents annually. 

(e) The following provisions of North 
Carolina laws and regulations provide, 
where applicable, for more stringent 
environmental control and regulation of 
some aspects of surface coal mining 
operations than do the provisions of the 
Act and the regulations in this chapter. 
Therefore, pursuant to Seotion 505(b) of 
the Act. they Shall not be construed to 
be inconsistent with the Act unless in a 
particular instance the rules in this 
chapter arc found by QSM to establish 
more stringent environmental controls. 

(1) North Carolina General Statute 
(NCGS) 74-51. concerning conditions 
under which a mining permit may he 
granted, authorizes the North Carolina 
Department of Natural Resource* and 
Community Development to deny a 

ennit for a mining operation which will 
ave a significantly adverse effect on 
the purposes of a publicly owned park, 
forest or recreation area and may 
condition permit approral on a 
requirement of visual screening, 
vegetative or otherwise, so as to screen 
the view of the operation from public 
highways, public parks, or residential 
areas where the Department finds such 
screening to be feasible and desirable, 
or determines that such screening 
measures are either not feasible or not 
desirable. 

(2) North Carolina mining laws and 
regulations apply to raining operations 
affecting an area greater than one acre. 

To the extent that North Carolina 
mining law and regulations apply to coal 
mining operations not regulated by the 
Surface Mining Control and Reclamation 
Act, they are not preempted by this 
Federal program for North Carolina. 

(3) North Carolina Dam Safety Law of 
1967, North Carolina General Statutes 
(NCGS) 14$-215.23 through 143-215.37. 

(4) Geophysical Exploration 
regulations. Title 15, North Carolina 


Administrative Code, Subchapter 5C, 
applies to any coal exploration 
involving the use of explosives. 

(0 The following are North Carolina 
law’s and regulations that generally 
interfere with the achievement of the 
purposes and requirements of the Act 
and arc. in accordance with Section 
504(g) of the Act. preempted and 
superseded to the extent that they 
regulate coal exploration or sorface coal 
mining and reclamation operation*. 
Other North Carolina laws may in an 
individual situation interfere with the 
purposes and achievements of the Act 
and may be preempted and superseded 
as they affect a particular coal 
exploration or surface mining operation 
by publication of the notice to that effect 
in the Federal Register. 

(1) North Carolina Mining Act of 1971. 
as amended, NCGS 74-46 through 74-68. 
except for the extent that the Mining Act 
is preserved as provided in paragraph 
(e) of this section. 

(2) Title 15, North Carolina 
Administrative Code. Subchapter* 5A, 
5B, and 5F Mining and Mineral 
Resources, except to the extent that 
regulations are perceived as provided in 
paragraph (e) of this section. 

(g) The Secretary may grant a limited 
variance from the performance 
standards of {§ 933.800 through 933.828 
of this Part if the applicant for coal 
exploration approval or a surface mining 
permit submitted pursuant to {{933.770 
through 933.788 of this Part can 
demonstrate in the application that: (1) 
Such variance is necessary because of 
the unique nature of the State’s terrain, 
climate, biological, chemical, or other 
relevant physical conditions; and (2) 
that the proposed alternative will 
achieve equal or greater environmental 
protection thun does the performance 
requirement from which the variance is 
requested. 

} 033.701 General. 

Sections 700.5. 700.lt, 700.12, 700.13, 
700.14, 700.15 and Part 701 of this 
chapter shall apply to surface cool 
mining and reclamation operations in 
North Carolina. 

§ 933.707 Exemption for coat extraction 
Incident to Government-financed highway 
or ottior construction. 

Part 707 of this chapter. Exemption for 
Coal Extraction Incident to Government- 
Financed Highway or Other 
Construction, shall apply to surface coal 
mining and reclamation operations. 

{ 933.761 Areas designated unsuitable for 
aurtece coal mining by act of Congress. 

Part 761 of this chapter, Areas 
Designated Unsuitable for Coal Mining 
by Act of Congress, with the exception 


of {§ 761.11(c) and 76112(f)(1), shall 
apply to surface coal mining and 
reclamation operations, beginning one 
year after the effective date of this 
program. For the purposes of Part 933. 
the following {{701.11(c) and 
781.12(f)(1) shall replace the existing 
{{ 781.11(c) and 761.12(f)(1). 

(c) On any lands which will adversely 
affect any publicly owned park, forest, 
recreation urea, or any places included 
on, or eligible fur listing on, the Notional 
Register of Historic Places, unless 
approved jointly by the r^ulalory 
authority and the Federal State, or local 
agency with jurisdiction over the park, 
forest, recreation area, or places; 

(0(1) Where the proposed surface coal 
mining operation may adversely affect 
any public park, forest recreation area, 
or any places included on. or eligible for 
listing on. the National Register of 
Historic Places, the regulatory authority 
shall transmit to the Federal State, or 
local agencies with jurisdiction over, or 
a statutory or regulatory responsibility 
for. the park, forest recreation area, or 
historic place a copy of the completed 
permit application containing the 
following: 

(i) A request for that agency's 
approval or disapproval of the 
operators; 

(ii) A notice to the appropriate agency 
that it mast respond within 30 days from 
receipt of the request 

{ 933.762 Criteria for designating areaa as 
unsuitable for surface coal mining 
operations. 

Part 762 of this chapter, Criteria for 
Designating Areas Unsuitable for 
Surface Coal Mining Operations, shall 
apply to surface coal mining and 
reclamation operations. 

{ 933.764 Process for designating areaa 
unsuitable for surface coat mining 
operations. 

Part 704 of this chapter, State 
Processes for Designating Areas 
Unsuitable for Surface Coal Mining 
Operations, pertaining to petitioning, 
initial processing, hearing requirements, 
decisions, data base inventory systems, 
public information, and regulatory 
responsibilities shall apply to surface 
coal mining and reclamation operations 
beginning one year after the effective 
date of this program. 

{ 933.770 General requirements for 
permits and exploration procedures. 

(a) Part 770 of this chapter. General 
Requirements for Permit Systems Under 
State Programs, shall apply to coal 
exploration and surface coal mining and 
reclamation operations. 
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(b) The Secretary shall coordinate, to 
the extent practicable, the issuance of 
the following permits, leases and/or 
certificates required by the State of 
North Carolina: water discharge permit 
(NCGS 143-215.1); water use permits in 
a capacity use area (NCGS 143-215.5): 
an approval of dam construction (NCGS 
143-215.108): an air pollution control 
permit (NCGS 143-215.26, Title 15, North 
Carolina Administrative Code. 
Subchapter 2K): air ond water quality 
reporting systems (NCGS 143-215.63— 
143-215.69); a geophysical exploration 
permit (Title 15, North Carolina 
Administrative Code, Subchapter 5C); a 
development permit for operations in an 
area of environmental concern 
designated pursuant to the Coastal Area 
Management Act (NCGS 113A-10O— 
113A-128): a dredging or filling permit 
issued by the Department of Natural 
Resources and Environmental Protection 
(NCGS 113-229); a permit for dumping of 
toxic substances (NCGS 14-284.2); 
compliance with any applicable land 
use regulations adopted in a soil 
conservation district (NCGS 139-9): and 
compliance with any county ordinance 
regarding explosives (NCGS 153A-128). 

(c) No person shall be granted a 
permit to conduct exploration which 
results in the removal of more than 250 
tons of coal or shall conduct surface 
coal mining unless that person has 
acquired all required permits, leases, 
and/or certificates listed in paragraph 
(b) of this section. 

5 93.771 General requirements for permits 
and permH applications. 

(a) Part 771 of this chapter. General 
Requirements for Permits and Permit 
Applications, shall apply to any person 
who makes application for a permit to 
conduct surface coal mining and 
reclamation operations. 

(b) A person who wishes to conduct 
new surface coal mining and 
reclamation operations or who wishes a 
revision of his permit shall file a 
complete application at least 12 months 
prior to the date upon which permit 
issuance or revision is desired, and shall 
pay to the Secretary a permit fee in 
accordance with Section 738.25 of this 
chapter. 

4 933.776 General requirement* for coal 
exploration. 

(a) Part 776 of this chapter. General 
Requirements for Coal Exploration, shall 
apply to any person who conducts or 
seeks to conduct coal exploration 
operations. 

(b) OMS shall make every effort to act 
on an exploration application within 60 
days of receipt or such longer time as 
may be reasonable under the 


circumstances. If additional time is 
needed, OSM shall notify the applicant 
that the application is being reviewed, 
but that more time is necessary to 
complete such review, setting forth the 
reasons and the additional time that is 
needed. 

$ 933.776 Surface mining permit 
application—minimum requirements for 
legal, financial, compliance and related 
information. 

Part 778 of this chapter. Surface 
Mining Permit Applications—Minimum 
Requirements for Legal. Financial. 
Compliance, and Related Information, 
shall apply to any person who makes 
application for a permit to conduct 
surface mining and reclamation 
operations. 

§ 933.779 Surface mining permit 
applications—minimum requirements for 
information on environmental resources. 

Part 779 of this chapter. Surface 
Mining Permit Applications—Minimum 
Requirements for Information on 
Environmental Resources, shall apply to 
any person who makes application to 
conduct surface coal mining and 
reclamation operations. 

§ 933.780 Surface mining permit 
applications—minimum requirements for 
reclamation and operation plan. 

Part 780 of this chapter. Surface 
Mining Permit Applications—Minimum 
Requirements for Reclamation and 
Operation Plan, shall apply to any 
person who make application to conduct 
surface coal mining and reclamation 
operations, except that for the purpose 
of Part 933. the paragraph in § 780.31 
shall be replaced by the following two 
paragraphs: 

(a) For any public parks, forest, or 
recreation areas, or historic places that 
may be adversely affected by the 
proposed operations, each plan shall 
describe the measures to be used to 
minimize or prevent these impacts and 
to obtain approval of the regulatory 
authority and other agencies as required 
in 30 CFR 761.12(f). 

(b) Each application for an operation 
which will be visible from any public 
park, public highway, or residential area 
shall include measures to be taken to 
screen the operation from the view of 
public parks, public highways and 
residential areas, or shall set forth the 
reasons why such screening measures 
are either not feasible or not desirable. 

{ 933.782 Underground mining permit 
applications—minimum requirements for 
legal, financial, compliance, and related 
information. 

Part 782 of this chapter. Underground 
Mining Permit Applications—Minimum 


Requirements for Legal, Financial. 
Compliance, and Related Information, 
shall apply to any person who makes 
application for a permit to conduct 
underground coal mining operations. 

5 933.763 Underground mining permit 
applications—minimum requirements for 
information on environmental resources. 

Part 783 of this chapter. Underground 
Mining Permit Applications—Minimum 
Requirements for Information on 
Environmental Resources, shall apply to 
any person who submits an application 
to conduct underground coal mining 
operations. 

5 933.784 Underground mining permit 
applications—minimum requirements for 
reclamation and operation plan. 

Part 784 of this chapter, Underground 
Mining Permit Applications—Minimum 
Requirements for Reclamation and 
Operation Plan, shall apply to any 
person who makes application to 
conduct underground coal mining except 
that for the purposes of Part 933, the 
paragraph in $ 784.17 shall be replaced 
by the following two paragraphs: 

(a) For any public parks, forest, or 
recreation areas, or historic places that 
may be adversely affected by the 
proposed operation, each plan shall 
describe the measures to be used to 
minimize or prevent these impacts and 
to obtain approval of the regulatory 
authority and other agencies as required 
in 30 CFR 761.12(f). 

(b) Each application for an operation 
which will be visible from any public 
park, public highway, or residential area 
shall include measures to be taken to 
screen the operation from the view of 
public parks, public highways and 
residential areas, or shall set forth the 
reasons why such screening measures 
are either not feasible or not desirable. 

5 933.785 Requirements for permits for 
special categories of mining. 

Part 785 of this chapter. Requirements 
for Permits for Special Categories of 
Mining, shall apply to each person who 
makes application for a permit to 
conduct certain categories of surface 
cool mining and reclamation operations 
as specified therein. 

} 933.786 Review, public participation, and 
approval or disapproval of permit 
applications and permit terms and 
conditions. 

Part 788 of this chapter, Review, 

Public Participation, and Approval or 
Disapproval of Permit Applications and 
Permit Terms and Conditions, shall % 
apply to the review of applications 
made by any person for surface coal 
mining and reclamation operations. 
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$ 933.787 Administrative and judicial 
review of decisions on permit applications. 

Decisions on permit applications shall 
be subject to administrative and judicial 
review in accordance with Part 787 of 
this chapter and Sections 520, 525 and 
526 of the Act. 

5 933.788 Permit reviews, revisions, and 
renewals, and transfer, sale, and 
assignment of rights granted under 
permits. 

Part 768 of this chapter. Permit 
Reviews. Revisions, and Renewals, and 
Transfer. Sale, and Assignment of Rights 
Granted Under Permits, shall apply to 
review, revision, and renewal of permits 
for surface coal mine operations, and to 
transfer, sale, and assignment of rights 
granted under permits. 

5 933.795 Small operator assistance. 

Part 795 of this chapter. Small 
Operator Assistance, shall apply to any 
person making application for 
assistance under the small operator 
assistance program. 

5 933.800 General requirements for 
bonding of surface coal mining and 
reclamation operations. 

Part 800 of this chapter. General 
Requirements for Bonding of Surface 
Coal Mining and Reclamation 
Operations Under Regulatory Programs, 
shall apply to all surface coal mining 
and reclamation operations. 

8 933.815 Performance standards—coal 
exploration. 

Part 815 of this chapter, Permanent 
Program Performance Standards—Coal 
Exploration, shall apply to any person 
conducting coal exploration operations. 

8 933.816 Performance standards— 
surface mining activities. 

Part 816 of this chapter. Permanent 
Program Performance Standards— 
Surface Mining Activities, shall apply to 
any person who conducts surface coal 
mining and reclamation operations. 

5 933.817 Performance standards— 
underground mining activities. 

Part 817 of this chapter, Permanent 
Program Performance Standards— 
Underground Mining Activities, shall 


apply to any person who conducts 
underground coal mining operations. 

§ 933.818 Special performance 
standards—concurrent surface and 
underground mining. 

Part 818 of this chapter, Special 
Permanent Program Performance 
Standards—Concurrent Surface and 
Underground Mining, shall apply to any 
person who conducts combined surface 
and underground coal mining 
operations. 

8 933.819 Special performance 
standards-auger mining. 

Part 819 of this chapter. Special 
Permanent Program Performance 
Standards—Auger Mining, shall apply to 
any person who conducts surface coal 
mining operations which Include ouger 
mining. 

§ 993.823 Special performance 
standards—operations on prime farmland. 

Part 823 of this chapter. Special 
Permanent Program Performance 
Standards—Operations on Prime 
Farmland, shall apply to any person 
who conducts surface coal mining and 
reclamation operations on prime 
farmlands. 

{ 933.824 Special performance 
standards—mountalntop removal. 

Part 824 of this chapter. Special 
Permanent Program Performance 
Standards—Mountaintop Removal, shall 
apply to any person who conducts 
surface coal mining operations 
constituting mountointop removal 
mining. 

8 933.826 Special performance 
standards—operations on steep slopes. 

Part 826 of this chapter. Special 
Permanent Program Performance 
Standards—Operations on Steep Slopes, 
shall apply to any person who conducts 
surface coal mining and reclamation 
operations on steep slopes. 

} 933.827 Special performance 
standards—coal processing plants and 
support facilities not located at or near the 
mlnesite or not within the permit area for a 
mine. 

Part 827 of this chapter. Special 
Permanent Program Performance 


Standards—Coal Processing Plants and 
Support Facilities Not Located at or 
Near Minesite or Not Within the Permit 
Area for a Mine, shall apply to any 
person who conducts surface coal 
mining and reclamation operations 
which include the operation of coal 
processing plants and support facilities 
not located at or near the minesite or not 
within the permit area for a mine. 

§ 933.828 Special performance 
standards—In situ processing. 

Part 828 of this chapter, Special 
Permanent Program Performance 
Standards—In Situ Processing, shall 
apply to any person who conducts in 
situ processing activities. 

5 933.842 Federal Inspections. 

(a) Part 828 of this chapter, Federal 
Inspections, shall apply to all 
exploration and surface coal mining and 
reclamation operations. 

(b) OSM will furnish a copy of any 
inspection report written pursuant to 
this part to the North Carolina 
Department of Natural Resources and 
Community Development upon request. 

§ 933.843 Federal enforcement 

(a) Part 843 of this chapter, Federal 
Enforcement, shall apply when 
enforcement action is required for 
violations on surface coal mining and 
reclamation operations. 

(b) OSM will furnish a copy of each 
enforcement action and order to show 
cause issued pursuant to this part to the 
North Carolina Department of Natural 
Resources and Community Development 
upon request, 

5 933.845 Civil penalties. 

Part 845 of this chapter, Civil 
Penalties, shall apply when civil 
penalties arc assessed for violations on 
surface coal mining and reclamation 
operations. 

$ 933.850 Blaster training and 
certification. 

Part 850 of this chapter. Program for 
Blaster Training and Certification, shall 
apply to any person who conducts coul 
exploration or surface coal mining 
operations. 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Office of Human Development 
Services 

45 CFR Parts 1321 and 1328 

Grants for State and Community 
Programs on Aging and to Indian 
Tribes for Supportive and Nutritional 
Services 

agency: Office of Human Development 

Services (HDS), HHS. 

action: Notice of proposed rulemaking. 

summary: The Administration on Aging 
(AoA), in the Office of Human 
Development Services, proposes new 
and revised regulations. The bases for 
these are the passage of the Older 
Americans Act Amendments of 1981 
and the Department's commitment to 
regulatory reform. 

These proposed rules supplement 
Titles III and VI of the Act by 
establishing the following requirements 
and procedures; 

• Under Title III: 

—Submission of State plans 
—Designation of planning and sernce 
areas, including designation of 
additional planning and service areas 
(PSA) In a single State planning and 
service area 

• Under Title VI; 

—Submission of application 
—Designation of service area 

• Under both Titles 
—Service requirements 
—Hearing procedures 

date: Comments must be received on or 
before May 2,1983. 

ADDRESSES: Address comments in 
writing to Commissioner on Aging. 
Administration on Aging. Room 4839 
HTfS North Building. 330 Independence 
Avenue. SW M Washington, DtC 20201. 
Agencies and organizations are 
requested to submit comments in 
duplicate. Beginning two weeks from 
today, the public may review the 
comments submitted in response to this 
notice in Room 4639, HHS North 
Building, 330 independence Avenue. 
SW., Washington, D.C. 20201. between 
the hours of 9 a.m. and 4 p.m. Monday 
through Friday except Federal holidays. 
FOR FURTHER INFORMATION CONTACT: 
Floyd Godfrey. (202) 472-3042 

or 

Anita Shalit. (202) 245-0641. 

SUPPLEMENT ARY INFORMATION: 

Background 

1. History of Program .—The Older 
American Act was first enacted in 1965. 


On December 29.1981, the President 
signed the Older American Act 
Amendments of 1981. Pub. L 97-115. 

The Act was amended nine timet 
between 1965 and 1981. 

As first enacted, the Act authorized 
funding under Title III to support in each 
State a State Agency on Aging. Title III 
also provided funds for each State 
agency to initiate local community 
projects to provide social services to 
older persons. In fiscal year 1966, the 
total appropriation under the Act was 
$7.5 million. 

In 1972. a new Title VII was enacted 
which authorized funds for local 
community projects to provide nutrition 
services to the elderly. The projects 
were designed to provide older persons 
aged 60 and older with at least one hot 
nutritious meal Five or more days a 
week. Emphasis in the projects was 
placed on service to older persons with 
greatest economic need, and on reducing 
the isolation of old age. 

A second major change occurred in 
1973. The amendments revised the Title 
III State Grant Program by requiring the 
State agency to: (1) Divide the entire 
State into planning and service areas, 

(2) determine in which areas an area 
plan would be developed, and (3) 
designate an area agency on aging to 
develop and administer the plan in each 
area. Tie 1973 amendments also added 
a new Title V to the Act which 
authorized the Commissioner to make 
grants directly to local community 
agencies to pay part of the cost of the 
construction, acquisition, renovation, 
alteration, or initial staffing of facilities 
for use as multipurpose senior centers. 

The 1975 amendments specified that 
priority services be provided under 
State plans: access, in-home services, 
and legal services. These amendments 
also added a new section 303(b)(3)(A) to 
the Act. This section authorized the 
Commissioner to withhold a portion of a 
State's allotment and to grant it directly 
to an Indian tribe if he or she 
determined that the State had failed to 
provide benefits to older Indians that 
v/cre equivalent to those provided to 
non-indian older persons and that the 
Indians would be better served by a 
direct grant. This provision was never 
i sed. 

The 1978 amendments consolidated 
under Title III the social services, 
rutrition services, and multipurpose 
f enior center programs formerly 
authorized under Titles III, V and VTL 
This consolidation was designed to 
eliminate duplicative and overlapping 
functions that had been conducted 
under each Title. It also reemphasized 
the concept of a single focal point for 
service delivery within each community. 


The 1978 amendments enacted a new 
Title VI. a new direct grant program to 
Indian tribal organizations for older 
Indians. 

2. 1981 Amendments, —The 1981 
amendments made several technical 
amendments to the Act and reinforced 
the basic direction established under the 
1978 amendments. The new 
amendments also made several 
significant changes in both the Title III 
and Title VI programs. Most of the 
changes expand the capacity of State/ 
area agencies and tribal organizations 
through increased administrative 
flexibility. 

Title III 

State and area plans —The 1981 
amendments provide States with greater 
flexibility in the development and 
submission of Stute plans. The 
amendments require that States submit 
to the Commissioner a plan for a two. 
three, or four year period as determined 
by the State agency, with such annual 
revisions as are necessary. Previously, 
three year State plans were required. 

l,ong Term Care Facilities .—Under 
section 302 of the Act. the definition of 
long-term care facilities subject to the 
Title III State ombudsman program is 
expanded to include any category of 
institutions regulated by a State 
pursuant to the provisions of section 
1616(e) of the Social Security Act, also 
known as the Keys Amendment. 

Balance of State Designation.—Any 
State designated as a single plunning 
and service area prior to October 1.1980 
has the option of designating one or 
more additional planning and service 
areas within the State and, at the same ‘ 
time, continuing to function as the area 
agency for the balance of the State. 

Priority ser\ r ices. —Each area agency 
must expend an “adequate proportion," 
rather than 50 percent, of its Part B 
supportive services allotment for access, 
in-home and legal services. The State 
agency has the responsibility for 
determining what constitutes “adequate 
proportion" and may waive the 
requirement for expending an “adequate 
proportion* *’ of an area agency’s Part B 
allotment for these services if the area 
agency demonstrates that the services 
being provided in the planning and 
service area for any specific category of 
service are sufficient to meet the need. 

Meals for handicapped non-elderly 
and volunteers. —Nutrition services may 
be made available to the handicapped 
or disabled non-elderly individuals who 
reside in housing facilities occupied 
primarily by the elderly at which 
congregate nutrition services are 
provided. In addition, meals may be 
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offered to individuals providing 
volunteer services during meal hours on 
the same basis as meals are provided to 
older persons. 

Nutation services contributions .— 
Nutrition services contributions may be 
used to increase the number of meals 
served by a project, to facilitate access 
to meals, and to provide other 
supportive services directly related to 
nutrition services. In the past, 
contributions could be used only to 
increase the number of meals served. 

20 percent transfer between Pari B 
supportive services and Part C nutrition 
services. —A State may elect to transfer 
up to 20 percent of the funds 
appropriated for any fiscal year 
between the Part B and Part C programs 
for use as the State considers 
appropriate. The State shall notify the 
Commissioner of any such transfer. 

Former Title VU projects. —All 
nutrition services contracts awarded 
after September 30.1982 must be 
awarded through competitive processes. 
When there is no evidence of improved 
quality of services and cost 
effectiveness by another bidder, 
preference shall be given to the provider 
who received funds under Title VU of 
the Act as of September 30,1978. 

Title VI 

Eligibility for services. —Eligibility for 
Title V! supportive and nutritional 
services has been changed from 
'Indians who are aged 60 and older" to 
"older Indians." However, the tribal 
organization must continue to represent 
at least 75 individuals who are 60 years 
of age or older in order to be eligible to 
receive a Title VI grant. 

Legal and ombudsman services .— 
I^gal and ombudsman services are no 
longer mandated under Title VI. 
However, each Title VI applicant that 
proposes to provide these services must 
assure that such services will be 
substantially in compliance with the 
requirements for legal and ombudsman 
services under Title III. 

Evaluation of projects.—The prior 
requirement that evaluation ofTrtle VI 
projects must be done by nonprofit 
private organizations has been amended 

remove any mention of the type of 
organization which must conduct the 
evaluation. 

Withholding and real lot ing Title ill 
funds. —The former section 604(d) 
provided that, whenever the 
Commissioner approved an application 
to a tribal organization under Title VI 
the Commissioner was required to 
withhold from the Title III allotment of 
the State an amount attributable to the 
older Indians to be served under the 
approved Title VI grant who were also 


counted for the purpose of determining 
the State** allotment under Title III. The 
Commissioner was required to reallot 
the sums withheld in accordance with 
the provisions of section 304(b). The 
1981 amendments repealed section 
604(d). 

3. Development of proposed Titles IU 
and VI regulations .—These proposed 
rules revise the current Title III and Title 
VI regulations, published March 31, 

1980, and July 18,1900, respectively, ami 
incorporate appropriate provisions 
necessary to implement the 1981 
Amendments to the Older Americans 
Act. Since the proposed rules 
supplement rather than repeat the Act. 
they shoud be reviewed in conjunction 
with the appropriate sections of the Act. 
Where applicable, we have referenced 
the appropriate section of the Act in 
these regulations. 

In c onfunctian with the 
Administration's effort to reduce 
regulatory burden and to provide States 
and area agencies writh greater 
flexibility to respond to the needs of 
their respective populations, the 
Department established several 
rulemaking principles to be applied in 
the development of regulations. 

These principles are as follows: 

• Consistency with Congressional 
intent; 

• Non duplication of clearly established 
statutory provisions: 

• Elimination of regulatory provisions 
which do not serve a compelling 
Federal interest; 

• Maximum flexibility to State, local 
and tribal governments: 

9 Elimination of fraud, abuse, waste and 
inefficiency; and 

• Cost containment 

These principles provided the 
structural framework used by the 
Administration on Aging in developing 
the proposed rules to implement the 
1981 Amendments to the Act. 

The application of these principles to 
the current Title III and Title VI 
regulations resulted in the reduction of 
the combined Titles 111 and VI 
regulations from 134 sections to 42 
sections for a total of 92 sections 
removed. Of the 92 sections removed. 62 
were removed because they 
substantially repeat the statute and 30 
were removed to provide States and 
Indian tribes with greater flexibility in 
the development and operation of Oldor 
Americans Act programs. Thirty 
sections under Title III and twelve 
sections under Title VI were maintained 
or revisod either to provide flexibility or 
protect a compelling Federal interest. 

The result is a significantly abbreviated 
set of proposed rules which give States 


and tribal organizations broad authority 
and responsibility for administering 
programs under the OAA. Through the 
comment process we hope to identify 
any additional statutory provisions that 
should be addressed either in final 
regulations or future program guidance. 

Because these proposed regulations 
involve extensive redesignation, 
revisions and deletions, we have based 
the format of the preamble on the 1978 
regulations. State and local 
administrators, practitioners and others 
working with the field of aging are, 
through experience, familiar with the old 
format. The following table shows the 
transition from the old regulation to the 
proposed rules. It outlines whether a 
subsection has been removed, revised, 
or redesignated. 


Redesignation Table —Title til—45 CFR 
Part T321 


Cum** ttefton 

Rropooad acton 

No* toebon 

Sufcpon A- 

No ctmngm 


1321 1_ 

fWvwd 


13213__ 

do 


1321 4 

do 


Sut*tt* B_ 



1321 IS_ 

Ravood 

132117 

1321 IS_ 

— -0O . 

1321 16 

Subpart C_ 


SubpanB 

132121- 


132123- 


1321 • 

1321 f* - 


1321 § 

132127 _ 

_ 4a 

1321 11 

1321 29 

do 

1321 31 - 


1921 13 

1321 33_, 

Roraovod 

132135_ 


1321 15 

132137. 

Ronouod__ 

Subpart 0__ 


S*opan C 

132141. j 


1321 43_ 

do 


1321 4$_ 

.....do.. 


132147... 

no .... , j 


1321 4*_ 

Harold „ 

1321 74 

132151_ 

Romouod 

1321 53___ 


132127 

13212* 

1321 31 

132133 

132155_ 

do. 

1321 57_ 

_ do 

1321*3 _ 

_do_] 

Subpan E __ 



_ do ___ 1 


1321 66 _ _ 

Radoaqnalod_ 

133125 

Suhpcrt Q_.... 



Subpart M 


Support 0 

1321101 


1321 35 

1321.103_ 


1321.105. 

ftg-raad 

132126 

1321 107 _ 


1321 103_ 

Ro mad _ 

1321*7 

1321 111 _ 

do 

t32l J* 

1321 113 _ 



1321 If* i 

.. do 


1321 121 , 



1321 123 _ 

Hmud .. 

132126. 

1321 125 _ 


1321 129 .. 

do 


1321 tfl - , 

do . 


1321133 

do 


1321 135 



1321 137 . .. - 

..do~ 


1321.141 . 

•do . .. 


13*1143 _ 

do 


1331 145 . ■ 

_ do _ 


1321.147 

do 


1321 151. . 


137143. 

1321.161 . .... 

flamm 

1321 171 

. do 


Subpan L .. . 

.__dD.. 


1321.101.. 


137123 

132121 

C 

1321207 

. do . 

Subpart J . 

. do ■ 

1321231 


132146 
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Reoesksnation Table —Title 111—45 CFR 
Part 1321—Continued 


Currant ttcuon 

Proposed AClion 

No» twebon 

1321 233 

Removed 


132? . 


1321 237 , 

_do_..._ 

I32t 239 

_do i n n 


1321 241. 

_ 


1321243. 

a* . — 

1321 245 

.... do__ 

1321247 

An 

1321 249 


1321 251 

_ 
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Section by Section Discussion of the 
Major Changes of the NPRM 

Title 111 

Subpart A—Introduction 

Subpart A summarizes the purpose of 
Title III as set forth in 301(a) of the Act. 
We would retain S 1321.1 because the 
Administrative Procedure Act, 5 U.S.C. 
553(c) requires a basis and purpose 
statement in regulations, and this 
section provides a convenient 
implementation of this requirement. This 
subpart also contains definitions of 
terms not in the statute as well as 
applicability of other regulations. 

In S 1321.3. Definitions . we would 
remove those terms which are defined in 
the statute including area agency, 
Administration on Aging. Commissioner, 
community focal point for service 
delivery, comprehensive and 
coordinated system. Indian tribal 
organization. Indian tribe, long term 


care facility, nonprofit, planning and 
service area, reservation. State. State 
agency and unit of general purpose local 
government. 

We propose to set forth those 
definitions formerly codified in other 
sections of the Title III regulations 
including administrative action and 
altering, renovating and constructing of 
multipurpose senior centers. The 
definition of altering or renovating 
would be revised to limit such activities 
to no more than double the square 
footage of the original facility and all 
physical improvements. We would 
retain the definitions of greatest 
economic and social need because the 
terms are widely accepted by the aging 
network and practitioners. 

Their common usage forms the basis 
for comparability of data nationwide. 
Minor technical changes are proposed in 
other definitions for purposes of 
clarification. 

In 5 1321.5, Applicability of other 
regulations, we have proposed to add 45 
CFR Part 16. Procedures of the 
Departmental Grant Appeals Board. 

Also, we have proposed to add 45 CFR 
Part 100. Intergovernmental Review of 
Department of Health and Human 
Services Programs and Activities which 
was published as an NPRM (48 FR 3140. 
January 24.1983) and is scheduled for 
publication as final on or before April 
30,1983. Part 100: (1) Proposes a new 
intergovernmental consultation system 
to replace the consultation system 
developed under the Office of 
Management and Budget Circular A-95 
as it applies to HHS programs; and (2) 
provides States the opportunity to 
simplify, consolidate or substitute State 
plans for Federally required State plans. 
The area agencies’ responsibilities 
under A-95 had been included under 45 
CFR 1321.67(b) which is being deleted. 
Part 100 implements Executive Order 
12372, Intergovernmental Review of 
Federal Programs (47 FR 30959. 
originally published on July 15.1982). 

Subpart D—State Agency Designation, 
Organization, and Functions 

Subpart B. as constituted in the 
regulations of March 31.1980, would be 
removed. Section 1321.11. Designation 
and functions of the State agency, would 
be removed because it duplicates 
section 305(a) of the statute. Section 
1321.13. Organization of State agency, 

§ 1321.15(a). State agency 
administration, and §1321.17. Staffing, 
would be removed to provide States 
with greater flexibility to organize and 
administer the Title 111 program. 
Although States have discretion 
regarding organization and 
administration of the program, we 


expect that States will continue to have 
an administrative structure which is 
visible and responsive to the needB of 
the States' elderly population. We 
believe that the development and 
communication of written policies and 
functional statements will facilitate this. 
We propose therefore, to revise and 
redesignate §§ 1321.15(b) and (c) 
relative to development of written 
policies and a functional statement. 
These regulations would be 
incorporated in the new Subpart B. as 
§ 1321.15. 

We propose to make technical 
revisions in section 1321.19, 
Confidentiality ond disclosure of State 
agency information . This section would 
be redesignated section 1321.19 under 
the new Subpart B. We would retain 
confidentiality requirements to assure 
continued applicability to all Title III 
activities and to clarify the State’s 
responsibility for the development of 
confidentiality procedures. 

Subpart C—The State Plan 

Sections 1321.21. What is a State plan 
and 1321.33, Approval or disapproval of 
a State plan and plan amendments, 
would be removed because they are 
duplicated either in the statute or other 
Title 111 regulatory sections. Section 
1321.23. Duration and format of the 
State plan, would be revised to permit 
States to use a State plan format of their 
own choice. This section would be 
redesignated § 1321.8. Section 1321.37. 
Effective dates and expenditures under 
an approved State plan or amendment . 
would be retained in § 1321.8. 

Section 1321.29, Development and 
review of the State plan and plan 
amendments, would also be removed in 
the interest of providing States with 
greater management flexibility. 
Currently. § 1321.29 requires 
consultation with area agencies on the 
State plan, public hearings and State 
plan review by the State advisory 
council. These provisions implement 
section 307(a)(1) of the statute requiring 
that the State plan be based on area 
plans and section 305(a)(2)(B) of the 
statute requiring that the State agency 
take into account the views of recipients 
of supportive and nutrition services in 
development and administration of the 
State plan. The Adminisration on Aging 
continues to emphasize the importance 
of these statutory functions; however, 
we would propose to leave to State 
discretion the methods of implementing 
these provisions. 

In § 1321.25. Content of the State plan, 
we propose to remove those provisions 
that duplicate sections 305 and 307 of 
the statute and requirements that are 








































































Federal Register / Vol. 48, No. 42 / Wednesday, March 2, 1983 / Proposed Rules 


8967 


addressed elsewhere in the regulations. 
It is now { 1321.9. Section 1321.25(d)(3) 
would be revised by removing the 
provisions concerning mm-Federnl 
support far services rod the advisory 
role of older persons because they are 
adequately addrcsed in the statute The 
remaining provisions of f 13TL2S(dK3) 
would be included as State plan 
assurances. 

In f 1321.25, we would revise (he 
requirement to document the 
designation of the State agency. We 
would include as a State plan 
requirement the indent ificotkm by the 
State of the single State agency that has 
been designated to develop and 
administer the plan. This provision 
implements the statutory requirement of 
section 305(a) that die State designate a 
State agency “in accordance with the 
regulations of the Commissioner.” We 
would retain State plan information 
requirements pertaining to program 
objectives, resource allocation plan, and 
identification of planning and service 
area boundaries. In addition, we wood 
include a aeries of assurances which are 
essential requirements far State 
participation io the Title III program. 
These information requirements and 
assurances represent the basic program 
and administrative framework for the 
development and operation of the 
State's Title Iff program. We believe that 
these State plan components are 
necessary for effective program 
administration and as a vehicle for 
communicating the State's Title m 
agenda to the public. Older people, 
especially, need to be kept informed and 
have a right to know about programs 
affecting them, and the Slate Plan 
becomes the central public document 
through which they obtain this 
knowledge. 

This Notice of Proposed Rulemaking 
does not solicit comments on the new 
State plan assurance recently published 
in the Federal Register regarding funding 
of program development and 
coordination activities as costs of 
supportive services. Since this new 
assurance is not affected by passage of 
the 1981 Amendments to the Act and 
was recently subject to public comment 
prior to publication as a final rule, it is 
considered duplication to republish the 
rule for public comment at this time. The 
recently published rule remains in effect 
and will be retained as a State plan 
assurance m the final Title 111 
regulations. 

We did consider proposing to add a 
new assurance in { 1321.9(e)(8) which 
would require the State through its Chief 
Executive Officer or designee to certify 
to the Commissioner on Aging that it is 


in compliance with the requirements of 
the Keys Amendment, section K»18(c) of 
the Social Security Act. and 
implementing regulations at 45 CFR Part 
1397. However, after careful analyses 
and considerable review within the 
Department, we have decided nut to 
include Key's Amendment requirements 
unde r these regulations. In addition. 45 
CFR Part 1397 will be revised and 
published separately from Older 
Americans Act regulations. 

In i 1321.27. nerw 5 1321.11, we 
propose to remove the requirements 
concerning plan amendments due to 
statutory changes or judicial actions. 
Plan amendments would automatically 
be required in those circumstances, and 
our regulation is accordingly not 
necessary. The provision requiring 
amendments when there Is a change in 
the designation of the State agency 
would be retained. Amendments are 
also required for changes in assurances. 
We proposed to remove the amendment 
requirements regarding changes in 
Statewide program objectives. We 
concluded that such amendments would 
be unreasonable since State plans may 
be in effect /or periods of up io 4 yours 
and are expected to change in response 
to changes In area plans and Statewide 
needs assessments. We would not retain 
the amendment requirements regarding 
changes in PSA designations because 
the Administration on Aging does not 
approve planning and service area 
boundaries. 

We propose to require States to notify 
the Commissioner if the State plan is 
amended and to submit the amended 
portion of the plan. However, if the 
State proposes to amend the plan to 
change the State agency designation or 
assurances, this amendment must be 
submitted to the Commissioner for 
approval. 

Section 1321.31, Submission of the 
State plan and plan amendments to the 
Commissioner far approval and 
§ 1321.35. How a State qgency is 
notified, would be retained and revised 
to allow the governor to have a designee 
sign the plan and receive notifications 
from the Commissioner. These sections 
have been redesignated { 1321.13 and 
1321.15 respectively. 

Finally, we proposed to add two new 
sections to the new State plan Subpart 
Section 1321.8. State plan information 
and duration, allows the State to coiled 
information for the plan in any manner 
and to decide on the duration of the 
plan. We think that this will provide 
States with greater flexibility and 
reduces the paperwork burden. Section 
1321.10. Public participation on State 
plan development . reemphasizes the 


need to consider the views of all older 
individuals tn developing Stale plans. 

Subpart D—State Agency 
Responsibilities 

Seotiun 1321.41. Advocacy 
responsibilities:general and 5 1321.45. 
Sendee delivery systems 
responsibilities: general would be 
removed from the regulations because 
they aw? substantially duplicated in 
sections 305 and 307 of the statute or in 
these proposed regulations. 

Except for the definition of 
“Administrative Action/’ 5 1321.43. 
Long-term care ombudsman program, 
would be removed from the regulations 
because it duplicates the provisions of 
section 307[a)|12J of the statute. The 
definition of “Administrative Action" 
would include a minor technical revision 
and be a part of 5132UJ. Definitions. 

Section 1321.47. State advisory 
council on aging, would be removed. 
Section 305(a)(2)(B) of the statute is 
sufficiently clear regarding requirements 
for obtaining the views of recipients of 
supportive and nutrition services in 
connection with matters involving the 
development and administration of the 
State plan. However, we think that this 
requirement is so important that we 
propose Io retain the requirement in 
§ 1321.10, Public participation in State 
plan development requirement States to 
obtain the view of older persons. Rather 
than prescribing specific methods and 
procedures for obtaining these views, 
we proposed to allow States flexibility 
to use the methods and procedures they 
find most effective. However, we 
believe that the designation and active 
involwunent of State advisory councils 
on aging, comprised of significant 
numbers of older persons, continues to 
be one of the most effective means of 
obtaining these views. 

Section 1321. 49, Intrastate funding 
formula, would be revised and is now 
the new { 132124. We would delete 
from regulations those funding formula 
criteria that are included in section 
305(a) of the statute We propose to 
eliminate the regulatory provision 
requiring that an identical base be 
provided lo each area agency in order to 
give States greater flexibility in the 
development of a formula. Formerly, 

5 1321.49 also included the statutory 
provision of section 307(a)(3)fB) 
requiring allocation to rural areas in the 
State of at least 105 percent of the 
amount spent under Titles III, V and VII 
of the Act for services in rural areas in 
Fiscal Year 1978. This provision would 
not be mentioned in these new 
regulations because the statute clearly 
requires its implementation. Inclusion in 
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the intrastate funding formula criteria is 
implicit since all Title UI funds must be 
allocated to area agencies based on 
such a formula. Finally, the new 
regulations would retain in § 1321.24 the 
requirement that the intrastate funding 
formula reflect consideration of older 
persons in greatest social or economic 
need. Emphasis on older persons in 
greatest social or economic need is a 
major component of the Title III program 
that is not elsewhere addressed in the 
statute or regulations in connection with 
the intrastate funding formula. 

Section 1321.51. State agency 
hearings, would be removed in the 
proposed regulations. Section 307(a)(5) 
of the statute clearly provides that the 
State agency will afford an opportunity 
for a hearing upon request to any area 
agency, any service provider, or any 
applicant to provide services. Specific 
hearing procedures are eliminated from 
the proposed regulations to provide each 
State with flexibility to use those 
hearing procedures it deems most 
appropriate. 

Section 1321.55. Appeal to the 
Commissioner; § 1321.57, Intrastate 
planning and service area: and, 
i 1321.59. Single State planning and 
service area, would be revised to delete 
those provisions which are included in 
sections 305 and 308 of the statute. We 
are proposing to revise the remaining 
portions of these sections. They are now 
55 1321.29.1321.31 and 1321.33. 

These revised sections are based on 
section 305 of the Act. Section 305(b)(1) 
requires a State agency to give an 
opportunity for a hearing, on 
application, to any unit of general 
purpose local government with a 
population of 100,000 or more that 
applies for designation as a planning 
and service area. Section 305(b)(4) 
requires the Commissioner to give an 
opportunity for a hearing to any unit, 
region, area, or Indian reservation that 
is denied designation as a planning and 
service area by the State. States that 
elect to apply to the Commissioner to 
request designation as an interstate 
planning and service area under section 
305(b)(3), to request continued single 
planning and service area designation 
under section 305(a)(1)(E). or to 
designate one or more additional 
planning and service areas under 
section 305(b)(5) must, also, meet the 
hearing requirements in sections 
305(b)(1) and 305(b)(4) of the Act. 

Except for those States that have been 
approved to function as a single 
planning and service area, all States 
have designated planning and service 
area 9 , as required in section 305(a)(1)(E) 
of the Act. Therefore, we do not 
anticipate that a great number of States 


will want to change planning and 
service area designations, nor do we 
encourage such changes. However, the 
statute contains a clear preference for 
division into planning and service areas, 
and grants appeal rights to applicants 
for planning and service designation. 

Wc believe that these statutory 
provisions cannot be meaningfully 
implemented unless the State s decision 
to continue its present division or its 
present designation as a single planning 
and service area State, or to apply for 
balance of State designation, is subject 
to some scrutiny and challenge by local 
entities that would like to apply for 
planning and service designation. We 
are requiring, pursuant to the statutory 
provision in section 305(a)(1)(E), that 
States be divided in accordance with 
guidelines issued by the Commissioner, 
that the procedures for application and 
approval or denial of planning and 
service area designations be completed 
prior to final approval of the State’s 
request for continued single planning 
and service area, or interstate planning 
and service area designation. We 
anticipate that these policies will avert 
major interruptions in the 
implementation of State and area 
activities under approved plans. These 
proposed regulations would require 
State agencies to follow policies which 
would complete the hearing 
requirements for denial of planning and 
service area designation to general 
purpose local government and other 
entities specified under section 305(b)(1) 
and 305(b)(4) of the Act before the 
submission of a State plan or plan 
amendments. Upon request from an 
applicant whose request for planning 
and service area designation has been 
denied by a State, the Commissioner 
would hold a hearing and approve or 
disapprove the decision of a State 
agency within 60 days of the applicant’s 
request for a hearing. At the same time 
the Commissioner would also make a 
decision with respect to the State’s 
application for continued single 
planning and service area or Interstate 
planning and service area designation. 
Once the Commissioner has made a 
decision, the State would incoiporate 
that decision in the next State plan it 
develops. The revised 55 1321.27 
through 1321.33 should be reviewed in 
conjunction with the revised 5 1321.7 of 
the regulations. Section 1321.7 would 
require State agencies to notify the 
Commissioner of their intention either to 
maintain or amend planning and service 
area boundaries before State plan 
submission and to submit details of their 
proposal to the general public (including 
older persons, government officials, and 
the aging services network). Sections 


1321.27 through 1321.33 would be 
retained to clarify those administrative 
and procedural requirements contained 
in section 305(b) of the Act. 

We think that most State agencies will 
not have to carry out these procedural 
requirements. The procedure would 
terminate ond no further action on the 
part of the State would be required if no 
applications are received by a State 
agency after the State’s notification to 
the Commissioner, a State agency 
approves an application after receiving 
it; an applicant does not appeal a State 
agency denial; a State agency approves 
an application after an appeal; or an 
applicant does not appeal a State 
hearing denial to the Commissioner. 

Subpart E—Area Agency Designation, 
Organization , Functions 

Subpart E would be removed from the 
Title 111 regulations in its entirety. 

Section 1321.61, Designation and 
functions of area agencies, and 
5 1321.63. Types of agencies that may be 
an area agency, would be removed 
specifically because they largely 
duplicate provisions in sections 305 and 
306 of the statute and to provide greater 
State flexibility. Although we have 
removed the specific requirement for 
preference to Indian tribal organizations 
because it is not required by the statute, 
we emphasize that tribal organizations 
are considered general purpose local 
governments and as such, are entitled to 
consideration for area agency 
designation. 

Section 1321.65, Organization of the 
area agency; 5 1321.67, Area agency 
procedures and 5 1321.89. Staffing , 
would be removed in the interest of 
providing States with flexibility to 
prescribe administrative procedures in 
these areas. However, we emphasize the 
continued importance of these issues 
and strongly encourage States to 
address them in the development of 
policies as prescribed in the proposed 
Title III regulations, 5 1321.15. State 
agency administration . 

Subpart F—The Area Plan 

This Subpart from 5 1321.71 through 
5 1321.83 would be deleted either 
because the provisions are adequately 
addressed in the statute or to give States 
greater flexibility in Statewide program 
management. Section 1321.85, 
Withdrawal of area agency designation 
and continuity of services, would be 
retained in the new 5 1321.25 with 
technical changes and a revision in 
5 1321.85(d). This revision gives the 
Commissioner discretion to extend the 
period of time in which a State must 
designate an area agency. 
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Subpart G—Area Agency 
Responsibilities 

This subpart would be eliminated in 
its entirety. Area agencies would be 
given flexibility to determine 
composition of their advisory councils 
within the categories of older 
individuals, their representatives, local 
officials, and the general public. 
However, we believe that area agencies 
will recognize the extensive and 
important contributions of older people 
in designating their advisory councils. 

Subpart H—Sendee Requirements 

Section 1321.107, Outreach , training 
and coordination requirements; 

S 1321.115. Advisory role to service 
providers of older persons; and 
g 1321.135. Funding and use 
requirements would be deleted from the 
Title 111 regulations in the interest of 
giving States greater flexibility to 
provide area agencies and service 
providers with appropriate guidance in 
these areas. 

The following sections would be 
deleted from the Title HI regulations 
because they duplicate provisions of the 
statute: g 1321.125. Federal labor 
standards; $ 1321.129, Length of use of 
an acquired or constructed facility; 

S 1321.131, Special conditions for 
acquiring by purchase or constructing a 
facility; g 1321.133, Prohibition on 
sectarian use of a facility , g 1321.137. 
Recapture of payments for acquired or 
constructed facilities; and g 1321.171. 
Transportation agreements. 

Section 1321.101, State agency 
approval of area agency subgrants or 
contracts , would be revised. Section 
1321.101(a) which prohibits prior State 
agency review of area agency subgrants 
or contracts with public or private 
nonprofit agencies or organizations 
would be retained as g 1321.35 because 
we believe a uniform Federal 
requirement is necessary to preserve the 
statutory authority of area agencies. 

The first part of g 1321.101(b) 
regarding prior State agency approval of 
proposed area agency contracts with 
profitmaking organizations would be 
deleted because it duplicates section 212 
of the statute. It should be noted that the 
part of g 1321.101(b) that requires 
profitmaking organizations to 
demonstrate clear superiority is no 
longer in effect because Congress 
removed this provision when it revised 
the former section 213 of the statute 
under the Omnibus Budget 
Reconciliation Act of 1981 (section 
608(c). Pub. L 97-35). 

Section 1321.103, Direct provision of 
services by State and area agencies . 
would also be deleted from the new 


regulations. We are proposing to remove 
regulations implementing the statutory 
restriction at section 3O7(a)(10) of the 
Act on direct service delivery by State 
and area agencies. We added those 
requirements to the regulations when 
nutrition services were consolidated 
under Title III and when we had reason 
to believe that Federal regulation was 
necessary to ensure that direct delivery 
would be the exception rather than the 
rule, and that services under the Act 
would be furnished to the extent 
possible by private providers rather 
than by Title III administrative agencies. 
It is now almost two and one half years 
since those regulations were published. 
We believe that in most cases this 
principle has been firmly established, 
and that States have adopted 
procedures to restrict direct delivery 
carefully. Since section 307(a)(10) 
provides that the State agency must 
judge when direct delivery is necessary 
to assure an adequate supply, we 
believe that it is now appropriate for us 
to eliminate uniform Federal 
requirements in this area. We are. 
therefore, proposing to leave to the 
judgment of the State agency which 
criteria to use with respect to direct 
delivery. 

By removing this section, we would 
also be deleting the definitions for 
•'effectively and efficiency/' the tests for 
adequate supply of services, and the 
requirement for the provision of services 
funded under other programs to provide 
States with flexibility in these areas. In 
order to assure adherence to the intent 
of this statutory provision, we want to 
emphasize the importance of State 
established criteria governing the direct 
provision of services. 

Section 1321.105, Licensure and safety 
requirements . would be revised and 
included In a new g 1321.28, Statewide 
licensure and safety requirements . 
applicable to the provision of all 
services would be included as an 
assurance in the proposed g 1321.9. 
Content of State plan. 

Section 1321.109. Preference for older 
persons with greatest economic or 
social need, would be replaced by 
g 1321.37. The provision requiring 
preference to older persons in greatest 
economic or social need and the 
prohibition on use of means tests in the 
delivery of services would be 
incorporated as assurances in the 
proposed g 1321.9. Content of State plan. 
Methods that can be used tcT meet the 
preference requirement, such as location 
of services, would be deleted as 
regulatory requirements. States may 
wish to communicate these and other 
methods to area agencies and service 
providers in the process of providing 


guidance on the provision and location 
of services. We would retain the 
prohibition against means testing 
because the legislative history of the Act 
has consistently stressed that is 
congressional intent that no means tests 
be imposed, and because it has been our 
consistent policy that income screening 
may not be used to deny or limit receipt 
of services under the Act. 

Section 1321.111, Contributions for 
services under the area plan , would be 
retained as g 1321.9 as an assurance 
with technical revisions. This section 
would be retained in order to emphasize 
the need to increase program income, 
especially during this time of diminished 
resources. At the same time, it is 
important to assure that contributions 
by participants are voluntary and not 
required, either implicitly or explicitly, 
as a condition for receiving services. 

Section 1321.113, Maintenance of non- 
Federal support for services, would be 
removed. States have responsibility for 
meeting their non-Fcderal maintenance 
of effort requirements. The manner in 
which they do so, is a State option, and 
removal of this section provides 
flexibility for individual States to 
develop the most appropriate way. 
Section 1321.121, Multipurpose senior 
centers . would be deleted except for the 
definitions of "altering" or "renovating" 
and "construction" which would be 
included in g 1321.3, Definitions. The 
remainder of this section would be 
eliminated because it duplicates 
provisions of section 307(a)(14) and 
section 321(b) of the statute. We would 
retain g 1321.123(a), which requires 
compliance with applicable State and 
local building codes, etc., for the same 
reason that we would require 
compliance with any State and local 
standards for other services: to help 
ensure the protection for Title Ill 
participants of safety requirements that 
a State has decided are appropriate. We 
would retain g 1321.123(d) because it 
specifies the manner in which the State 
meets the statutory requirement of 
consultation with the Department of 
Housing and Urban Development on the 
technical adequacy of proposed senior 
center alterations or renovations. 

Section 1321.123(a) and 1321.123(d) are 
retained in g 1321.28. 

In g 1321.41 which concerns the 
provision of home delivered nutrition 
services, we would delete all of those 
provisions which are duplicated in the 
statute. In addition, we would eliminate 
all regulatory material regarding 
congregate meals in the interest of 
providing States with greater flexibility. 
We think that States have successfully 
operated congregate nutrition services 
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programs for a number of years. 
Therefore, we believe that a 
combination of this experience and the 
State’s promulgation of proper and 
efficient policies and procedures for 
delivery of congregate nutrition services 
will negate the need for continued 
Federal regulation in this area. 

With respect to the furnishing of home 
delivered nutrition services, section 337 
of the Act states that the Commissioner, 
in consultation with a variety of 
organizations, shall develop minimum 
criteria of efficiency and quality for the 
furnishing of home delivered meal 
services. In accordance with this 
statutory requirement, we developed a 
series of regulatory provisions for 
eligibility, selection of nutrition services 
providers, and other special 
requirements. We are proposing to 
retain these requirements, but not to 
impose additional ones, because our 
experience has not indicated that 
additional requirements are necessary. 

In 1 1321.151. Legal services, we 
propose to remove all provisions which 
duplicate sections 302(4) and 307(a)(15) 
of the Act We would retain in the 
proposed regulations those standards 
for grantee selection that must be 
promulgated by the Commissioner 
pursuant to section 307(a)(15)(B) of the 
Act In compliance with the provisions 
of section 307(a)(l5)(li). we propose to 
retain specific restrictions and 
regulations promulgated under the Legal 
Services Corporation Act We would 
make them applicable by adapting the 
appropriate Paris of 45 CFR Chapter 
1600. In order to assure consistent 
application of the Legal Services 
Corporation Act regulations, we propose 
that all provisions of the enumerated 
Paris be adopted. 

We have adapted all of Parts 1604. 
1608.1609 and 1612. Specifically, these. 
Parts would revise existing Title 111 
regulatory requirements as follows: 

A. Part 1604 

• Compensated outside practice of 
law is permitted when the attorney is 
newly employed and has a professional 
responsibility to close cases from a 
previous law practice, is acting pursuant 
to an appointment under a court rule or 
practice of equal applicability to all 
attorneys in the jurisdiction, and remits 
to the provider all compensation 
received. 

• Section 1604.2 defines an attorney 
as a person who is employed full-time in 
legal assistance activities. 

B. Part 1608 

• No provider or employee shall use a 
political test or qualification in making a 


decision, taking an action or performing 
a function. 

• No provider or employee shall 
contribute or make available Older 
Americans Act funds, personnel or 
equipment to any political party, 
campaign, ballot measure, initiative or 
referendum. 

• No attorney shall engage in any 
political activity or any activity to 
provide voters with transportation to the 
polls. 

C Port 1609 

• Fee-generating cases may be 
accepted by the provider in cases 
rejected by local attorneys, emergency 
circumstances, and appointment by the 
court 

• Fees may be charged and accepted 
when awarded or approved by the court. 

• Out of pocket costs and expenses 
associated with recovery of damages, 
other than statutory benefits, may be 
uccepted if the client agrees and the 
case meets requirements for accepting 
fee-generating cases. 

• A provider may require clients to 
pay court costs if the court determines 
that the client is not a pauper. A 
provider may also accept fees in a case 
that was initiated prior to the adoption 
of this part or when acting os co-counsel 
with a private attorney. 

D. Part 1612 

• The area agency on aging shall have 
the authority to suspend or terminate 
financial assistance to a provider who 
fails to Insure that its employees refrain 
from activities prohibited by the Older 
Americans Act of Part 1812 of this Title. 

• Older Americans Act funds cannot 
be used by legal service providers to 
influence executive or administrative 
orders or regulations of a Federal State 
or local agency. 

• A provider shall advise employees 
of their legal responsibilities, establish 
procedures for determining violations 
and establish policies for determining 
sanctions. 

• The provider shall consult with the 
area agency on aging before suspending 
or terminating an employee for violation 
of legal services regulations. 

It should be noted that on November 
8,1982, the Legal Services Corporation 
issued proposed rules containing 
revisions to Part 1600. It is our intent to 
adapt appropriate subparts of the final 
Legal Services Corporation Act 
regulations. Finally, we would retain the 
regulatory provision which allows a 
legal services provider to ask about an 
older person’s financial circumstances 
as a part of the process of providing 
legal advice. 


Section 1321.161. Information and 
referral services, would be removed 
from the regulations entirely. All of 
these provisions are duplicated in the 
statute except for that relating to 
confidentiality in the provision of 
information and referral services. We 
propose to include a State plan 
assurance which requires confidentiality 
of information about older persons in 
the delivery of all services, including 
information and referral in $ 1321.9. 
which was 5 1321.25. 

SubpartI—Fiscal Requirements 

The following sections would be 
deleted from the Title 111 regulations 
because they are adequately addressed 
in the statute: { 1321.181, Allotments 
and grants to States; ( 1321.183, Area 
agency allotments: S 1321.193. 

Allowable use of funds for State and 
area plan administration; 8 1321.195, 
Additional funds for State plan 
administration; § 1321.197, Obligation 
and reallotment; § 1321.199. Federal 
financial participation; { 1321.201, Non- 
Federal share requirements, § 1321.203. 
Source of non-Federal share, 5 1321.205 
State agency maintenance of effort: and 
8 1321.213, Federal reviews and audits. 

Section 1321.185. Expenditures in 
rural areas, would be removed from the 
regulations. The provision requiring that 
the State agency annually spent in rural 
areas at least 105 percent of the amount 
spend for services to older persons 
during fiscal year 1978 is adequately 
addressed in the statute. The definition 
of ’’rural area” would be removed from 
the Title III regulations in order to 
permit States to establish a definition 
which appropriately reflects the specific 
and unique characteristics of its 
population density and geography. 

Section 1321.187, Fifty percent priority 
service requirement would be deleted 
from the regulations. Congress changed 
the requirement that area agencies must 
spend at least 50 percent of their Part B 
allotment for activities associated with 
access, in-home, and legal services. 
Section 306(a)(2) of the statute now 
provides greater flexibility to States and 
requires that each area plan provide 
assurances that an adequate proportion 
of the Part B allotment be expended for 
delivery of these serv ices and that some 
funds be expended in each category of 
service. The statute retains in section 
306(b) the State agency option to grant a 
waiver in any category of service if the 
area agency demonstrates that sufficient 
services are being provided. Since this 
option is clearly specified in the statute, 
we have not provided for it in the 
proposed regulations. The former 8 1321. 
187(b) of the Title III regulations 
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required that States develop criteria that 
an area agency must satisfy in order to 
obtain a waiver. Although this would no 
longer be stated in regulatory form, we 
continue to believe that this is an 
appropriate responsibility of the State 
agency. 

Section 1321.189. Long-term core 
ombudsman program, would be deleted 
from the Title III regulations because it 
is adquately addressed in section 
304(d)(1)(B) and section 307(a)(18) of the 
statute. Section 307(a)(18) retains the 
provision that a State use annually at 
least one percent of its Part B allotment* 
or $20,000. whichever is greater, for 
carrying out the ombudsman program. 
However, it should also be noted that 
section 304(d)(1)(B) provides States with 
greater flexibility by allowing States to 
determine an additional amount of Part 
B funds for this purpose. We propose not 
to provide States with regulatory 
guidance on amounts considered to be 
adequate for the ombudsman program. 
We think that States should give 
significant attention to long-term care 
issues in the State and make every effort 
to allocate amounts which enable the 
ombudsman program to operate 
effectively. 

We propose to revise 9 1321.191. 
Transfer between congregate and home- 
delivered nutrition services funds under 
the State plan , to allow States the 
flexibility to transfer from one allotment 
to the other 20 percent or less, rather 
than the 15 percent or less previously 
allowed under this section. This change 
is consistent with the statutory 
provision in section 308(b)(8) which 
permits a State to transfer not more than 
20 percent of its annual allotments 
between programs under part B and part 
C of Title III. The remainder of this 
section would be retained and be 
redesignated 9 1321.23. 

We propose to retain the provisions of 
5 1321.207. Restriction on delegation of 
authority to other agencies . and 
redesignate these provisions under 
§ 1321.21 of the proposed regulations. 

We think it is necessary to continue to 
clarify that State and area agencies are 
precluded from joint funding under the 
Act except for transportation as 
authorized under section 306(c) of the 
Act, or except where they are the lead 
agencies. The statute requires that State 
and area agencies be the sole agencies 
for awarding and administering funds 
under this part. Accordingly, State and 
area agencies may not delegate this 
authority to another agency. Sections 
1321.215 through 1321.223 provide 
information about various Federal 
reviews and audits. This material would 
be deleted from the Title IH regulations 


because it is adequately addressed in 
OMB Circular A-102. 

Subpart J—Hearings Procedures for 
State Agencies 

We propose to substitute the present 
Subpart J with the existing 45 CFR Part 
213. Part 213 contains the rules of 
procedure for hearings under other State 
plan programs administered by the 
Department. We are proposing this 
change in the interest of ensuring that 
States are subject, to the extent 
possible, to uniform hearing procedures 
under the various State plan programs 
administered by the Department. It is in 
the new 5 1321.45. In order to conform to 
existing Title III standards, we have 
retained or substituted Title III program 
specific language, as appropriate. 

Section 1321.265, When a decision is 
effective; { 1321.267, How the State may 
appeal; and § 1321.269. How the 
Commissioner may reallot the Slates 
withheld payments have been retained. 

Section by Section Discussion of the 
Major Changes in Title VI 

We would retain § 1328.1 because the 
Administrative Procedure Act. 5 U.S.C. 
section 553(c) requires a basis and 
purpose statement in regulations, and 
this section provides a convenient 
implementation of that requirement. 

The following provisions would be 
deleted from the Title VI regulations 
because they are adequately addressed 
in the statute and/or appropriate 
guidance is provided in the Title III 
regulations: § 132a23, Ombudsman 
services; $ 1328.29, What senior center 
activities may be funded; { 1328.33, Use 
requirements; 9 1328.37. Surplus 
education facilities from the Bureau of 
Indian Affairs; § 1328.47. Application 
disapproval; and 9 1328.51. Prohibition 
on consideration of program benefits as 
personal income. 

Section 1328.11. Advisory Council, 
would be deleted from the Title VI 
regulations in the interest of providing 
tribal organizations with greater 
flexibility to administer the title VI 
program in accordance with the unique 
needs and other characteristics of the 
tribe's older population. Section 1328.39, 
Preapplication requirements , and 
9 1328.41. Determination of eligibility . 
would be deleted because our 
administrative experience indicates 
these requirements are not appropriate 
for an ongoing program. 

Section 1328.7. Tribal organization 
eligibility, would be deleted from the 
regulations because the provisions are 
adequately addressed in the statute 
except for 9 1328.7(a)(3) (i) and (ii). 

These provisions require that a tribal 
organization document its ability to 


deliver supportive and nutrition services 
to older persons and that the tribal 
organization has effectively 
administered supportive and nutrition 
services within the last 3 years. These 
provisions would be retained in 
9 1328.19. 

Tribal Organization Requirements 

Section 1328.9 would be removed. 
Paragraph (a), as indicated above, 
defines the concept of a "service area" 
and is now included in 9 1328.3, 

Definitions . 

Paragraph (k) which concerns 
providing opportunities to older Indians 
to contribute to the cost of services is 
now incorporated in 9 1328.9, 
Contributions . Paragraphs (1) and (m) 
address confidentiality issues and 
would be included in a redesignated 
9 1328.7. Confidentiality and disclosure 
of information. It is proposed, also, that 
those requirements for outreach and 
coordination be deleted to provide 
flexibility and the prohibition against 
means testing be moved to the section 
on application requirements as an 
assurance. In the current regulations 
these requirements are specified in 
paragraph (g). (h) and (t). All other 
paragraphs of 9 1328.9 would be 
removed either to provide greater tribal 
flexibility or because they duplicate 
statutory or other regulatory provisions. 

General Services Requirements 

Section 1328.19. General services 
requirements would be removed from 
the regulations. Section 1328.19(a), 
which requires that the tribal 
organization ensure that all activities 
funded are provided in compliance with 
the requirements of this part and other 
applicable regulations, is contained in 
the standard OMB application. The 
remaining provisions of this section 
would be deleted to provide tribal 
organizations with greater flexibility to 
administer the Title VI program. We 
want to emphasize that tribal 
organizations continue to have a 
responsibility to assure preferences 
required under section 7(b) of the Indian 
Self-Determination and Education 
Assistance Act. 

Definitions 

We propose to delete from the 
regulations the definitions for 
"Commissioner," "legal services," "long¬ 
term care facility" and "State agency" 
because they duplicate provisions of 
either Title III or Title VI of the statute. 
The definition of "nonprofit" would be 
deleted because it is not necessary for 
implementation of the Title VI 
regulations. The definitions of "Indian 
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tribe/ 1 “Indian reservation/* and “tribal 
organisation*' would be retained; they 
differ from the definitions in section 
102(6) of the Act in that the Title VI 
definition is limited to federally 
recognized tribes and reservations. The 
definitions of “altering" or •‘renovating" 
and “acquiring" as used with regard to 
multi-purpose senior centers are 
redesignated from 9 1326.31 of the Title 
VI regulations to 9 1328.3. The definition 
of an "older Indian" is revised to reflect 
the deletion of a specific age 
requirement in section 603 of the statute. 
The definition of "service area" would 
be expanded to incorporate S 1328.9(a) 
of the current Title VI regulations which 
provides clarifying information about 
the concept of a “service area" under 
the Title VI program. 

Applicability of Other Regulations 

We propose to add to the list Part 80 
and Part 81 which concern non¬ 
discrimination requirements. 

Contributions 

Section 1328.13 would be retained as 
§ 1328.9 to assure that grantees continue 
to use these criteria for the collection, 
safeguarding and use of participant 
contributions. The proposed section 
includes some minor technical changes 
which conform with the Title III 
statutory revisions relative to nutrition 
services contributions. 

Prohibition Against Supplantalion 

Section 1328.15 would be retained as 
§ 1328.11 without change. This provision 
is retained to assure that Older 
Americans Act funds are used for the 
purpose of expanding services to older 
Indians. 

Required and Optional Services 

Section 1328.17 would be significantly 
condensed and is now 9 1328.13. 
Paragraph (a) would be deleted because 
the Btatute clearly states that delivery of 
nutrition services and information and 
referral services are required. Further, 
the statute is clear that legal services 
and ombudsman services are optional 
activities that the tribe may conduct in 
accordance with the needs of its older 
population. In addition* paragraph (b) 
would be deleted because we do not 
think that this list of optional services is 
comprehensive enough to reflect all the 
services that may be necessary for the 
welfare of older Indians. 

In revising 5 1328.11. therefore, wc 
proposed to provide language which 
permits tribes to deliver any supportive 
services deemed appropriate by the 
tribe, based on the needs assessment. 
Finally, paragraph (c) would be deleted 
from the regulations because 


requirements for needs assessment are 
adequately addressed in section 
604(a)(1) of the Act. 

Nutrition Services 

Section 1328.21 would be revised as 
9 1328.15 Paragraph (b) concerning food 
requirements for all nutrition services 
proriders and paragraph (r.) concerning 
type and frequency of meals served 
would be deleted to give tribes greater 
flexibility in the provision of nutrition 
services. Paragraph (a), eligibility of the 
spouses of older Indians for receiving 
nutrition services; paragraph (d) USDA 
assistance for nutrition services: and 
paragraph (e] food stamps would be 
revised and retained in order to clarify 
applicability of these provisions to the 
Title VI program. W'e also refer to the 
Title III provisions regarding nutrition 
services to non-elderly handicapped 
Indians who reside In housing facilities 
for the elderly and to individuals 
providing volunteer services during meal 
hours. These provisions would be 
included in the Title VI regulations to 
assure clear understanding of their 
applicability to Title VI. 

Legal Services 

Section 1328.23 would be removed 
because the Act no longer mandates 
that tribal organizations provide legal 
services. However, tribal organizations 
have the option of providing legal 
services substantially in compliance 
with the requirements under the Title HI 
regulations. If a tribal organization 
decides to provide legal services under 
its Title VI grant we would require that 
legal services providers comply fully 
with the Legal Services Corporation 
regulations and restrictions proposed 
under Title 1H. since we believe that full 
compliance with these provisions is 
appropriate for all legal services funded 
under the Act. We would require only 
substantial compliance with the 
standards for selection of legal services 
providers because we believe full 
compliance may not be feasible for 
some tribal organizations that want to 
provide legal services. 

Information and referral 

Section 1328^5 would be revised as 
9 1328.17. Paragraph (a) is deleted 
because it is adequately addressed in 
the statute. Paragraph (b) which 
concerns provision of information and 
referral services in the principol 
language spoken by older Indians would 
be removed from section 1326.25. It is 
proposed for inclusion in section 1328.19 
as a general application assurance for 
all supportive and nutrition services. 
Paragraphs (c). (d) and (e) would be 


retained as 9 1328.17 with minor 
technical revisions. 

Definitions 

Section 1328.31 would be deleted from 
the Title VI regulations. However, it is 
proposed that the definitions of 
"altering** or “renovating** and 
“acquiring** be included in 9 1328.3. 
Definitions . 

Health and safety requirements 

Section 1328.35 would be deleted from 
Title VI regulations. However, we 
propose to include health and safety 
requirements under proposed $ 1328.13. 
Optional services, and 9 1328.19. 
Application requirements. 

Application requirements 

Section 1328.43 would be revised as 
9 1328.19 to delete those subsections 
that are contained in the standard 
application format approved by the 
Office of Management and Budget and 
those that substantially repeat the 
statute. Wc propose to delete these 
subsections to provide tribes with 
greater flexibility in administering the 
title VI programs and to reduce the 
paperwork burden. We propose to retain 
und incorporate in 9 1328.17 those 
requirements that establish a basic 
framework for developing a Title VI 
application, as follows: program 
objectives; a geographic description of 
service area boundaries; documentation 
of tribal organization ability to deliver 
supportive and nutrition services: 
assurances on methods to ensure that 
eligible participants do not receive Title 
Ill services, the tribe represents at least . 
75 older Indians, compliance with 
applicable State and local licensure 
requirements and, W'here possible, the 
use of staff fluent in the language 
spoken by the participants; a tribal 
resolution which authorizes application 
for a Title VI grant; and the signature of 
the principal tribal official. 

Application Approval 

Section 1328.45. now 9 1328.21, would 
be revised to delete paragraph (a). The 
provisions in paragraph (a) repeat the 
requirements in 45 CFR Part 74. 
previously referenced under 9 1328.3 of 
this part. The provisions in paragraphs 
(b) and (c) would be retained to clarify 
the difference between Title VI grant 
awards and formula grant awards under 
Title III. 

Hearing procedures 

Section 1328.49 would be retained as 
9 1328.23. with minor technical 
revisions. We propose to retain these 
hearing rules and procedures in accord 
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with the requirements of section 
604(d)(3) of the Act. which require the 
Commissioner to establish regulations 
governing hearings on denial of 
application. However, a hearing 
decision by or on behalf of the 
Commissioner, under this part, does not 
preclude an applicant from exerting its 
appeal rights under 45 CFR Part 16. after 
a decision has been given. 

Impact Analysis 

Executive Order 12291 

The Secretary has determined in 
accordance with Executive Order 12291, 
that this proposed rule does not 
constitute a major rule because it will 
not: have an annual effect on the 
economy of $100 million or more; result 
in major increase in costs or process for 
consumers, any industries, any 
governmental agency or any geographic 
regions; or have significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
on the ability of United Slatesbused 
enterprises to compete with foreign- 
based enterprises in domestic or import 
markets. 

Regulatory Flexibility Act of 1990 

The Regulatory Flexibility Act of 1990, 
Pub. L. 96-354. requires that an agency 
prepare a regulatory flexibility analysis 
for a proposed or final rule if the rule 
would have a significant economic 
impact on a substantial number of 
"small entities." Le. small businesses, 
small non-profit organizations, or small 
governmental jurisdictions. 

Although actual delivery of services 
may be provided in some circumstances 
by proprietary, public and not-for-profit 
agencies or organziatkms under contract 
to the State agency, the responsibility 
for meeting the requirements of these 
regulations is on the State agencies, 
which are not "small entities" within the 
meaning of the Act. Hiis proposed rule 
will impose no significant burdens on 
States or other affected parties and will 
provide flexibility to States in 
implementing the provisions of the Act. 
For these reasons, the Secretary hereby 
certifies that these regulations will not 
have a significant impact on a 
substantial number of small entities. 

Recordkeeping and Reporting 
Requirements 

Sections 1321.7-1321.13 and 1328.19 of 
this proposed rule contain information 
collection requirements. As required by 
Section 3504(h) of the Paperwork 
Reduction Act of 1900, we have 
submitted a copy of this proposed rule 
to the Office of Management and Budget 
(OMB) for its review of these 


information collection requirements. 
Other organizations and individuals 
desiring to submit comments on the 
information collection requirements 
should direct them to the agency official 
designated for this purpose whose name 
appears in this preamble, and to the 
Office of Information and Regulatory 
Affairs OMB. New Executive Office 
Building (Room 3206). Washington. D.C. 
20503. Attn: Desk officer for HHS. 

List of Subjects 

45 CFR Part 1321 

Administrative practice and 
procedure. Aged. Grant programs— 
social programs. Nutrition, Reporting 
and recordkeeping requirements. 

45 CFR Part 1328 

Administrative practice and 
procedure. Aged, Grant programs— 
Indians. Grant programs—social 
programs. Indians, Reporting and 
recordkeeping requirements. 
Supplemental Security Income (SSI). 

(Catalog of Federal Domestic Assistance 
Program Numbers: 13J633 Special Prognms for 
Aging Title U1 Parts A and B —Grants on 
Aging; 13.A3S Special Programs far Aging. 
Title 111 Port C—Nutrition Services): (13.655 
Special Programs fox Aging—Title VI— 
Grants for Indian Tribes) 

Dated: January 17.1983- 
Lcnnic-Mnrie P. Tolliver. 

Commissioner on Aging. 

Approved: |&minry 19.1981 
Dorcas R. Hardy. 

Assistant Secretary for Human Development 
Services . 

Approved January 28,1983 
Richard S. Schweikar. 

Secretary of Health and Human Sorricew. 

Accordingly, for the reasons set forth 
in the preamble we propose to amend 45 
CFR Chapter Xlil, ob follows: 

1. In Subchapter C, Part 1321 is 
revised to read as follows: 

PART 1321—GRANTS TO STATE AND 
COMMUNITY PROGRAMS ON AGING 

Subpart A—Introduction 

Sec. 

1321.1 Bests end purpose of part 
13213 Definitions. 

1321 5 Applicability of other regulations. 

Subpart B—The State plan 

1321.7 Amendment of planning and service 
areas. 

1321 A Duration, format and effective date 
of the State plan. 

1321.9 Coaten! of State plan. 

132110 Public participation in Slate plan 
development 

1321.11 Amendments to the State plan. 
1321.13 Submission of a State plan to the 
Commissioner for approval. 


132125 Notification of Stale plan approval. 
1321.17 State agency adimmstratxm. 

1321.19 Confidentiality and disclosure of 
information. 

Subpart C—State Agency Responsibility 

1321.21 Restriction on delegation of 
authority to other agencies. 

1321.23 Transfer between congregate nnd 
home-dettvered nutrition service 
allotments. 

1321.24 Intrastate Funding formula. 

1321.25 Withdrawal of area agency 

1321.26 Licensure and safety. 

1321.27 Designation of planning and service 
areas. 

1321.29 Appeal k> Commissioner. 

1321.31 Interstate planning and service area. 

1321- 33 Single Stale planning and service 
area. 

Subpart D—Service Requirements 

1321.35 Area agency suhports or contracts. 
1321.37 Greatest economic or social need 
preference. 

1321.39 Se rvice contributions. 

1322- 41 i laxne-delivered nutrition services. 
132143 Legal services. 

Subpart E— Hearing Procedures tor State 
Agencies 

1321.45 Scope. 

1321.47 When a decision is effective. 

1321.49 How the Stale may appeal. 

1321.51 How the Commissioner msy reallot 
the Stale’s withheld payments. 

Authority: Title Ui of the Older Americans 
Act (42 ILS.C. 9021 through 3030g) 

Subpart A—Introduction 

{1321.1 Basis and purpose of part 

(a) This part prescribes requirements 
State agencies must meet to receive 
grants to develop comprehensive and 
coordinated systems for the delivery of 
supportive and nutrition services under 
Title III of the Older Americans Act. as 
amended (Act). These requirements 
include— 

(1) Designation and responsibilities of 
State agencies; 

(2) State plans and amendments; 

(3) Services delivery: and 

(4) Hearing procedures for applicants 
for planning and services area 
designation. 

(b) The requirements of 4his part are 
based on Title III of the Act. Title III 
provides for formula grants lo State 
agencies on aging under approved State 
plans for the development of 
comprehensive and coordinated systems 
for the delivery to older persons of 
supportive services, including 
multipurpose senior centers, and 
nutrition services. Each Stole agency 
designates planning and service areas in 
the State, and makes a subgrant or 
contract under an approved area plan to 
one area agency in each planning and 
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service area. Area agencies in turn make 
subgranta or contracts to service 
providers. 

{ 1321.3 Definitions. 

"Act" means the Older Americans Act 
of 1965 as amended. 

"Administrative action, "as used in 
section 307{a)(12)(A) of the Act with 
respect to the investigation and 
resolution of complaints under long-term 
care ombudsman programs, means any 
action or decision made by an owner, 
employee, or agent of a long-term care 
facility, or by a government agency, 
which affects the provision of service to 
residents covered under the long term 
care urogram. 

"Altering"or "renovating, "as used in 
section 307(a)(14) of the Act with respect 
to multipurpose senior centers, means 
making modifications to or in 
connection with an existing facility 
which are necessary for its effective use 
as a center. These may include 
renovation, repair, or expansion which 
is not in excess of double the square 
footage of the original facility and all 
physical improvements. 

"Constructing."as used in section 
307(a)(14) of the Act with respect to 
multipurpose senior centers, means 
building a new facility, including the 
costs of land acquisition and 
architectural and engineering fees. 

"Department" means the Department 
of Health and Human Services. 

"Fiscalyear ."as used in section 303 
and 304 of the Act with respect to 
authorization of appropriations, uses of 
funds and allotment, and Federal share, 
means the Federal Fiscal Year. 

"Greatest economic need." as used in 
section 305(a)(2)(E) and elsewhere in the 
Act with respect to the provision of 
services to older Individuals, means the 
need resulting from an income level at 
or below the poverty line revised each 
year by the Secretary of the Department 
of Health and Human Services. 

"Greatest social need," as used in 
section 305(a)(2)(E) and elsewhere in the 
Act with respect to the provision of 
services to older individuals, means the 
need caused by non-economic factors 
which include physical and mental 
disabilities, language barriers, cultural 
or social isolation including that caused 
by racial or ethnic status (for example 
Black, Hispanic, American Indian, and 
Asian American) which may restrict an 
individual's ability to perform normal 
daily tasks or which threaten his or her 
capacity to live independently. 

"Human services." as used in 
$ 1321.33(a)(1) of this Part, with respect 
to criteria for designation of a statewide 
planning and service area, means social, 
health, or welfare services. 


"Means test,"as used in the provision 
of services, means the use of an older 
person's income or resources to deny or 
limit that person’s receipt of services 
under this part. 

"Multipurpose senior center," as used 
in section 321(b) of the Older Americans 
Act with respect to grants to States 
under State plants approved under 
section 307. means a community or 
neighborhood facility for the 
organization and provision of a broad 
spectrum of services including health, 
social, nutritional, and educational 
services, and a facility for recreational 
and group activities for older persons. 

"Reservation," as used in section 
305(b)(4) of the Older Americana Act 
with respect to the designation of 
planning and service areas, means any 
federally or State recognized Indian 
tribe's reservation, pueblo, or colony, 
including reservations in Oklahoma. 
Alaskan Native regions established 
pursuant to the Alaska Native Claims 
Settlement Act (85 Stat. 688), and Indian 
allotments. 

"Serviceprovider."as used in section 
306(a)(1) of the Older Americans Act 
with respect to the provision of 
supportive and nutrition services, means 
an entity that is awarded a subgrant or 
contract from an area agency to provide 
services under the area plan. 

5 1321.5 Applicability of other regulations. 

The following regulations apply to all 
activities under this Part: 

(a) Title 45 of the Code of Federal 
Regulations: 

(1) Part 100—Intergovernmental 
Review of Department of Health and 
Human Service Programs and Activities. 
(This Part was published as an NPRM 
(48 FR 3140, January 24,1983) in 
accordance with Executive Order 12372 
(47 FR 30959. July 16.1982) and is 
scheduled for publication as final on or 
before April 30,1983.) 

(2) Part 18—Procedures of the 
Departmental Grant Appeals Board: 

(3) Part 74—Administration of Grants, 
except Subpart N; 

(4) Part 80—Nondiscrimination Under 
Programs Receiving Federal Assistance 
through the Department of Health and 
Human Services: Effectuation of Title VI 
of the Civil Rights Act of 1964; 

(5) Part 81—Practice and Procedures 
for Hearings under Part 80; 

(6) Part 84—Nondiscrimination on the 
Basis of Handicap in Programs and 
Activities Receiving Benefits from 
Federal Financial Participation; and 

(7) Part 90—Nondiscrimination on the 
Basis of Age. 

(b) Title 5, CFR Part 900. Subpart F. 


Subpart B—The State Plan 

5 1321.7 Amendment o t planning and 
service areas. 

Prior to the Commissioner's final 
approval of a State plan, under these 
regulations, the following requirements 
must be completed: 

(a) A notice of intent either to 
maintain or amend the designation of 
existing planning and service area 
geographic boundaries must be received 
by the Commissioner before the 
submission of the State plan. 

(b) A State agency must submit to the 
genera! public (including older persons, 
government officials, and the aging 
services network) the details of the 
State's intention to maintain or amend 
the designation of existing planning and 
service area boundaries, at least 30 days 
following the notice of intent to the 
Commissioner. 

5 1321.5 Duration, format and affect!va 
date of the State plan. 

A State moy use its own judgment as 
to the format to use for the plan, how to 
collect information for the plan, and 
whether the plan will remain in effect 
for two, three, or four years. 

(a) An approved State plan or 
amendment becomes effective on the 
date designated by the Commissioner. 

(b) An agency may not make 
expenditures under a new plan or 
amendment until it is approved. 

} 1321.9 Content of State plan. 

To receive a grant under this part, a 
State must have an approved State plan 
as prescribed in section 307 of the Act. 

In addition, to meeting the requirements 
of section 307, a State plan must include: 

(a) Identification by the State of the 
single State agency that has been 
designated to develop and administer 
the plan. 

(b) Statewide program objectives to 
implement the service delivery 
requirements under Title III of the Act 
and any objectives established by the 
Commissioner through the rulemaking 
process. 

(c) A resource allocation plan 
indicating the proposed use of all Title 
III funds directly administered by a 
State agency, and the distribution of 
Title III funds to each planning and 
service area. 

(d) Identification of the geographic 
boundaries of each planning and service 
area. 

(e) Each of the assurances required in 
sections 305 and 307 of the Act. and 
provisions that the State meets each of 
the requirements under $S 1321.5 
through 1321.43 of this part, and the 
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following assurances as prescribed by 
the Commissioner 

(1) Preference is given to older 
persons in greatest social or economic 
need in the provision of services under 
the plan; 

(2) Procedures to ensure that all 
services under this part are provided 
without use of any means tests; 

(3) All services provided under Title 
III meet any existing State and local 
licensure and safety requirements for 
the provision of those services: and 

(4) Older persons are provided 
opportunities to contribute voluntarily to 
the cost of services. 

1321.10 Public participation in State plan 
development 

The State must consider the views of 
older persons in developing its State 
plan. 

9 1321.11 Amendments to the State plan. 

If the State intends to amend any 
provision of its plan required under 
§ 1321.9 (a) and (e), it must submit its 
proposed amendment to the 
Commissioner for approval. If the State 
changes any of the provisions of its plan 
required under §$ 1321.9(h) through 
1321.9(d). it shall amend the plan and 
notify the Commissioner. A State need 
submit only the amended portions of the 
plan, 

§ 1321.13 Submission of a State plan to 
the Commissioner for approval. 

Each State plan must be signed by the 
Governor or his/her designee and 
submitted to the Commissioner to be 
considered for approval at least 45 
calendar days before the proposed 
effective date of the plan. 

9 1321.15 Notification of State plan 
approval. 

(a) The Commissioner approves a 
State plan by notifying the Governor or 
his/her designee in writing. 

(b) When the Commissioner proposes 
to disapprove a State plan, the 
Commissioner notifies the Governor in 
writing, giving the reasons for the 
proposed disapproval, and informs the 
agency that it has 80 days to request a 
hearing on the proposed disapproval 
following the procedures specified in 
Subpart E. 

9 1321.17 State agency administration. 

(a) A State agency must have and 
follow written policies to carry out its 
activities under this part at the State 
and area level. A State agency must 
keep its policies current, and revise 
them as necessary. 

(b) A State must have on Hie for 
review a functional statement of the 


manner in which an agency performs all 
of its functions under this pari. 

9 1321.19 Confidentiality and disclosure of 
information. 

(a) A State agency must have 
procedures to protect the confidentiality 
of information about older persons 
collected in the delivery of services. The 
procedures must ensure that no 
information about an older person, or 
obtained from an older person by a 
service provider or the State or area 
agencies, is disclosed by the provider or 
agency in a form that identifies the 
person without the informed consent of 
the person or of his or her legal 
representative, unless the disclosure is 
required by court order, or for program 
monitoring by authorized Federal. State, 
or local monitoring agencies. 

(bj A State agency is not required to 
disclose those types of information or 
documents dial are exempt from 
disclosure by a Federal agency under 
the Federal Freedom of Information Act. 
5 U.S.C 552. 

Subpart C—State Agency 
Responsibility 

9 1321.21 Restriction on delegation of 
authority to other agencies. 

A State or area agency may not 
delegate to another agency the authority 
to award or administer funds under this 
part. 

9 1321.23 Transfer between congregate 
and home-delivered nutrition service 
allotments. 

(a) A State agency may. without the 
approval of the Commissioner, transfer 
between allotments up to 20 percent of a 
State's separate allotments for 
congregate and home-delivered nutrition 
services. 

(b) A State agency may apply to the 
Commissioner to transfer from one 
allotment to the other a portion 
exceeding 20 percent of a State's 
separate allotments for congregate and 
home-delivered nutrition services. A 
State agency must: 

(1) Specify the percent which a State 
agency proposes to transfer from one 
allotment to the other. 

(2) Specify whether the proposed 
transfer is for the entire period of a 
State plan or a portion of a plan 
period; and 

(3) Specify the purpose of the proposed 
transfer. 

9 1321.24 Intrastate funding formula. 

The State agency, after consultation 
with all area agencies in the State, must 
develop and use an intrastate funding 
formula for the allocation of funds to 
area agencies under this part. The 


formula must reflect the proportion 
among the planning and service areas of 
persons age 60 and over in greatest 
economic or social need. The State 
agency must review and update its 
formula as often as a new State plan is 
submitted for approval. 

9 1321.25 Withdrawal d area agency 
designation. 

(a) In carrying out section 305 of the 
Act. a Slate must withdraw the area 
agency designation whenever it. after 
reasonable notice and opportunity for a 
hearing, finds that— 

(1) An area agency does not meet the 
requirements of this part; 

(2) An area plan or plan amendment is 
not approved; or 

(3) There is substantial failure in the 
provisions or administration of an 
approved area plan to comply with 
any provision of the Act or of this 
part. 

(b) If a State agency withdraws an 
area agency's designation under 
paragraph (a) of this section it must— 

(1) Provide a plan for the continuity of 
services in the affected planning and 
service area: and 

(2) Designate a new area agency in the 
planning and service area in a timely 
manner. 

(c) If necessary to ensure continuity of 
services in a planning and service area, 
the State agency may. for a period up to 
180 days after its final decision to 
withdraw designation of an area 
agency— 

(1) Perform the responsibilities of the 
area agency; or 

(2) Assign the responsibilities of the 
area agency to another agency in the 
planning and service area. 

(d) The Commissioner may extend the 
180 day period if a State agency— 

(1) Notifies the Commissioner in writing 
of its action under (c); 

(2) Requests an extension; and 

(3) Demonstrates to the satisfaction of 
the Commissioner a need for the 
extension. 

9 1321.26 Licensure and safety. 

The State must ensure: (a) That in 
making awards for multipurpose senior 
center activities, the area agency will 
ensure that the facility complies with all 
applicable Slate and local health, fire, 
safety, building, zoning and sanitation 
laws, ordinances or codes. 

(b) The technical adequacy of any 
proposed alteration or renovation of a 
multipurpose senior center assisted 
under this part, by requiring that any 
alteration or renovation of a 
multipurpose senior center that affects 
the load bearing members of the facility 
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is structurally sound and complies with 
all applicable local or State ordinances, 
laws, or building codes. In absence of 
these codes, the State agency must 
assure compliance with Chapter 23 of 
the Uniform Building Code, or Chapter 
12 of the Standard Building Code. 

5 1321.27 Designation of planning and • 

service areas. 

(a) In designating planning and 
service areas, a State agency must meet 
all the requirements in 5 1321.7. 

(b) Any unit of general purpose local 
government, region within a State 
recognized for areawide planning, 
metropolitan area, or Indian reservation 
may make application to the State 
agency to be designated as a planning 
and service area, in accordance with 
State agency procedures. 

(c) A State agency must approve or 
disapprove any application submitted 
under paragraph (b) of this section. 

(d) Any applicant under paragraph (b) 
of this section whose application for 
designation as a planning and service 
area is denied by a State agency, may 
appeal the denial to the State agency, 
under procedures specified by the State 
agency. 

(e) If the State denies an applicant for 
designation as a planning and service 
area under paragraph (b), the State must 
provide a hearing on the denial of the 
application, if requested by the 
applicant, as well as issue a written 
decision. 

5 1321.29 Appeal to Commissioner. 

This section sets forth the procedures 
the Commissioner follows for providing 
hearings to applicants for designation as 
a planning and service area, under 
5 1321.27(b), whose application is 
denied by the State agency. 

(a) Any applicant for designation as a 
planning and service area under 

§ 1321.27(b) whose application is 
denied, and who has been provided a 
hearing and a written decision by the 
State agency, may appeal the denial to 
the Commissioner in writing within 30 
days following receipt of a State's 
hearing decision. 

(b) The Commissioner holds a hearing, 
and issues a written decision, within 60 
days following receipt of an applicant's 
written request to appeal the State 
agency hearing decision to deny the 
applicant's request under { 1321.27(b). 

(c) When the Commissioner receives 
an appeal, the Commissioner requests 
the State Agency to submit: 

(1) A copy of the applicant's application 

for designation as a planning and 

service area; 

(2) A copy of the written decision of the 

State: and 


(3) Any other relevant information the 
Commissioner may require. 

(d) The procedures for the appeal 
consist of— 

(1) Prior written notice to the applicant 
and the State agency of the date, time 
and location of the hearing: 

(2) The required attendance of the head 
of the State agency or designated 
representatives; 

(3) An opportunity for the applicant to 
be represented by counsel or other 
representative: and 

(4) An opportunity for the applicant to 
be heard in person and to present 
documentary evidence. 

(e) The Commissioner may— 

(1) Deny the appeal and uphold the 
decision of a State agency: 

(2) Uphold the appeal and require a 
State agency to designate the 
applicant as a planning and service 
area: or 

(3) Take other appropriate action, 
including negotiating between the 
parties or remanding the appeal to the 
Stute agency after initial findings. 

(f) The Commissioner upholds the 
decision of the State agency if it 
followed the procedures specified in 

$ 1321.27. and the hearing decision is not 
manifestly inconsistent with the 
purposes of this part. 

(g) The Commissioner's decision to 
uphold the decision of a State agency 
does not extend beyond the period of 
the approved State plan. 

S 1321*31 Interstate planning and service 
area. 

(a) Before requesting permission of the 
Commissioner to designate an interstate 
planning and service area, the Governor 
of each State must execute a written 
agreement that specifies the State 
agency proposed to have lead 
responsibility for administering the 
programs within the interstate planning 
and service area and lists the 
conditions, agreed upon by each State, 
governing the administration of the 
interstate planning and service area. 

(b) The lead State must request 
permission of the Commissioner to 
designate an interstate planning and 
service area. 

(c) The lead State must submit the 
request together with a copy of the 
agreement as part of its State plan or as 
an amendment to its State plan. 

(d) Prior to the Commissioner's 
approval for States to designate an 
interstate planning and service area, all 
applicable requirements and procedures 
in 55 1321.7.1321.27. and 1321.29 of this 
part, must be met. 

(e) If the request is approved, the 
Commissioner increases the allotment of 
the State with lead responsibility for 


administering the programs within the 
area and reduces the allotments) of the 
State(s) without lead responsibility by 
one of these methods: 

(1) Reallotment of funds in proportion to 
the number of individuals age 60 and 
over for that portion of the interstate 
planning and service area located in 
the State without lead responsibility: 
or 

(2) Reallotment of funds based on the 
intrastate funding formula of the 
State(s) without lead responsibility. 

5 1321.33 Single State planning and 
service area. 

(a) The Commissioner approves ihe 
application of a State which was. on or 
before October 1,1980, a single planning 
and service area, to continue as a single 
planning and service area if the State 
agency demonstrates that: 

(1) The State is not already divided 
for purposes of planning and 
administering human services; or 

(2) The State is so small or rural that 
the purposes of this part would be 
impeded if the State were divided into 
planning and service areas; and 

(3) The State agency has the capacity 
to carry out the responsibilities of an 
area agency, as specified in the Act. 

(b) Prior to the Commissioner's 
approval for a State to continue as a 
single planning and service area, all the 
requirements and procedures in 

55 1321.7,1321.27, and 1321.29 must be 
met. 

(c) If the Commissioner approves a 
State's application under paragraph (a) 
of this section: 

(1) The Commissioner notifies the 
State agency to develop a single State 
planning and service Area Plan which 
meets the requirements of sections 306 
and 307 of the Act. 

(2) A State agency must meet all the 
State and area agency function 
requirements specified in the Act. 

(d) If the Commissioner denies the 
application because a State fails to meet 
the criteria or requirements set forth in 
paragraphs (a) or (b) of this section, the 
Commissioner notifies the State that it 
must follow procedures in section 
305(A)(1)(E) of the Act to divide the 
State into planning and service areas. 

Subparl D—Service Requirements 

5 1321.35 Area agency subgrants or 
contracts. 

The State agency may not require the 
area agency to submit to it for prior 
review or approval any proposed 
subgrants or contracts with public or 
private nonprofit agencies or 
organizations. 
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Greatest economic or social 
need preference. 

Each area agency on aging must 
establish priorities and methods for 
serving older persons with greatest 
economic or social need. Such methods 
may include location of services and 
specialization in the types of services 
most needed by these groups to meet 
this requirement. However, means tests 
may not be used. 

{ 1321.39 Service contributions. 

This section applies to the 
requirements and procedures for 
collecting contributions. 

(a) Each service provider must: 

(lj Provide each older person with an 
opportunity to contribute voluntarily to 
the cost of the service: 

(2) Protect the privacy of each older 
person with respect to his or her 
contribution: 

(3) Establish appropriate procedures 
to safeguard and account for all 
contributions: 

(4) Use all supportive services 
contributions only to expand the 
services provided under this part; and 

(5) Use all nutrition services 
contributions only to expand services as 
provided under section 307(a)(13)(C)(ii) 
of the Act. 

(b) Each service provider may develop 
a suggested contribution schedule for 
services provided under this part. In 
developing a contribution schedule, the 
provider must consider the income 
ranges of older persons in the 
community and the provider's other 
source of income. However, means tests 
may not be used. 

(c) A service provider that receives 
funds undor this part may not deny any 
older person a service because the older 
person will not or cannot contribute the 
cost of the service. 

{ 1321.41 Home-delivered nutrition 
services. 

The area agency may award home- 
delivered nutrition services funds under 
this part to provide meals and other 
nutrition services as follows: 

(a) Eligibility— 

(1) A person age 60 or over who is 
homebound by reason of illness, 
incapacitating disability, or is otherwise 
isolated, is eligible to receive a home 
delivered meal; 

(2) The spouse of the older person, 
regardless of age or condition, may 
receive a home-delivered meal if. 
according to criteria determined by the 
area agency, receipt of the meal is in the 
best interest of the homebound older 
person. 

(b) Selection of home-delivered meals 
providers— 


(1) The area agency may make 
awards for home-delivered nutrition 
services to a provider that furnishes 
either or both congregate or home 
delivered nutrition services. 

(2) The area agency, to the extent 
feasible, must give preference in making 
awards for home-delivered nutrition 
serv ices to providers that meet the 
requirements of section 307(a](13)(H) of 
the Act. 

(c) Each provider must: 

(1) With the consent of the older 
person, or his or her representative, 
bring to the attention of appropriate • 
officials for follow-up. conditions or 
circumstances which place the older 
person or the household in imminent 
danger 

(2) Where feasible and appropriate, 
make arrangements for the availability 
of meals to older persons in weather 
related emergencies: 

(3) Assist participants in taking 
advantage of benefits under other 
programs. 

{ 1321.43 Legal services. 

This section applies to conditions 
legal service providers must meet to 
provide legal services under section 
307(a)(15) of the Act. 

(a) The area agency must award funds 
to the legal services provider(s) that 
most fully meet the standards in this 
subsection. The legal services 
providerjs) must— 

(1) Have staff with expertise in 
specific areas of law affecting older 
persons in economic or social need, for 
example, public benefits, 
institutionalization and alternatives to 
institutionalization; 

(2) Demonstrate the capacity to 
provide effective administrative and 
udicial representation in the areas of 
aw affecting older persons with 
economic or social need; 

(3) Demonstrate the capacity to 
provide support to other advocacy 
efforts, for example, the long-term care 
ombudsman program; 

(4) Demonstrate the capacity to 
deliver legal services to 
institutionalized, isolated, and 
homebound older individuals 
effectively; and 

(5) Demonstrate the capacity to 
provide legal services in the principal 
language spoken by clients in areas 
where a significant number of clients do 
not speak English as their principal 
language. 

(b) Under the Older Americans Act 
and these implementing regulations, 
each legal service provider and its 
attorneys and employees must comply 
with the following regulations 
promulgated under the Legal Services 


Corporation Act. This paragraph (b) 
explains how HHS proposes to adapt 
regulations in 45 CFR Chapter XVI. If 
HHS publishes a rule, the adapted text 
will be codified and published in full in 
this subchapter. 

(1) 45 CFR Part 1604—Outside 
Practice of Law. except that: (i) In 

{ 1604.1, “Act" is replaced by "Older 
Americans Act." 

(ii) In { 1604.2. "recipient" is replaced 
by "provider" and "the Corporation" is 
replaced by "Older Americans Act 
funds." 

(2) 45 CFR Part 1608—Prohibited 
Political Activities, except that: 

(i) "Corporation" in { 1608.1 and 
$ 1608.2 is replaced by "Older 
Americans Act". 

(ii) "recipient" in { 1608.2 and { 1608.3 
is replaced by "provider". 

(iii) Section 1608.3(a) shall read: "No 
provider shall use any political test or 
qualification in making any decision, 
taking any action, of performing any 
function under the Older Americans 
Act". Section 1608.3(b) shall read: "No 
provider shall contribute or make 
available Older Americans Act funds, or 
any personnel or equipment. . . 
referendum". 

(iv) In { 1608.4(a) "Corporation or a" 
is deleted and "recipient" is replaced by 
"provider". 

(v) As first used in { 1008.4(b), 
"Corporation" is replaced by "Older 
Americans Act." "Corporation of a" is 
deleted and "recipient" is replaced by 
"provider". 

(vi) In $ 1608.5 "Act" is replaced by 
"Older Americans Act", "Corporation" 
is replaced by "area agency on aging" 
and "recipient" is replaced by 
"provider". 

(vii) In { 1608.6 "Act" is replaced by 
"Older Americans Act". 

(3) 45 CFR Part 1609—Fee-Generating 
Cases, except that: (i) "recipient" is 
replaced by "provider" in all sections. 

(ii) "Corporation" in { 1609.3 is 
replaced by "Older Americans Act". 

(iii) "Act" in § 1609.5(a)(2) is replaced 
by "Older Americans Act", and 
"Corporation" is replaced by "area 
agency on aging". 

(4) 45 CFR Part 1612—Restriction on 
Certain Activities, except that: 

(i) "recipient" is replaced by 
"provider". 

(ii) "Corporation" in { 1612.1(b) is 
replaced by "Older Americans Act". 

(iii) "Act" in { 1612.2 is replaced by 
"Older Americans Act". "Corporation" 
in { 1612.2(b)(l)(iii) is replaced by the 
word "these". 

(iv) "Corporation" in { 1612.4(a) is 
replaced by "Older Americans Act". In 
{ 1612.4(a)(3) "Act" is replaced by 
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"Older Americans Act" and 
"Corporation" is replaced by "area 
agency on aging". Corporation in 
S 1612.4(d)(3) is replaced by -area 
agency on aging". 

(v) "Area agency on aging" replaces 
"Corporation" in 11812.5(a) shaQ read: 
"The area agency on aging shall have 
authority in accordance with its 
procedures": (references to Part 1006 
and Part 1623 of these regulations are 
stricken). In $ 1812.5(b), the phrase 
"consistent with the notice and hearing 
requirements of section 1011 of the Act", 
is stricken. In § 1612-5 (b)(3). "General 
Counsel of the Corporation" is replaced 
with "area agency on aging". 

(c) A legal service provider may no! 
require an older person to disclose 
information about income or resources 
as a condition for providing legal 
services under this part. 

(d) A legal service provider may ask 
about the person's financial 
circumstances as a part of the process of 
providing legal advice, counseling and 
representation, or for the purpose of 
identifying additional resources and 
benefits for which an older person may 
be eligible. 

(e) Nothing in this section is intended 
to prohibit an attorney or staff attorney 
from providing any form of legal 
assistance to an eligible client, or to 
interfere with the fulfillment of any 
attorney's professional responsibilities 
to a client. 

Subpart E—Hearing Procedures for 
State Agencies 

$1321.45 Scope. 

(a) Hearing procedures for Stale plan 
disapproval, as provided for in section 
307(c) and section 307(d) of the Act are 
subject to the provisions of 45 CFR Part 
213 with the following exceptions: 

(1) Section 213.1(a); $ 213.32(d); and 
§ 231.33 do not apply. 

(2) Reference to SRS Hearing Clerk 
shall be read to mean HDS Hearing 
CleTk. 

(3) References to Administrator shall 
be read to mean Commissioner on 
Aging. 

(b) Instead of the scope described in 

5 213.1(a), hearing procedures described 
in this subpart apply to nature and 
opportunity for a hearing on: 

(1) Dispproval of a State plan or 
amendment; 

(2) Determination that a State agency 
does not meet the requirements of this 
part; 

(3) Determination that there is a 
failure in the provisions or the 
administration of an approved plan to 
comply substantially with Federal 
requirements. 


$ 1321.47 When a derision is effective. 

(a) The Commissioner's decision 
specifies the effective date for AoA’s 
reduction and witholding of the State's 
grant. This effective date may not be 
earlier than the date of the 
Commissioner's decision or later than 
the first day of the next calendar 
quarter. 

(b) The decision remains in effect 
unless reversed or stayed on judicial 
appeal, or until the agency or the plan is 
changed to meet all Federal 
requirements, except that the 
Commissioner may modify or set aside 
his or her decision before the record of 
the proceedings under this subpart is 
filed m court. 

9 1321.49 How the State may appeal. 

A State may appeal to the U.S. Court 
of Appeals which has jurisdiction in the 
State the final decision of the 
Commissioner disapproving the State 
plan or plan amendment, finding 
noncompliance, or finding that a State 
agency does not meet the requirements 
of this part. The State must file the 
appeal within 30 days of the 
Commisioner's final decision. 

$ 1321.51 How the Commissioner may 
reallot the State's withheld payments. 

The Commissioner disburses funds 
withheld from the State directly to any 
public or nonprofit private organization 
or agency, or political subdivision of the 
State, that has the authority and 
capacity to carry out the functions of the 
State agency and submits a State plan 
which meets the requirements of this 
part and which contains an agreement 
to meet the non-federal share 
requirements. 

2. In Subchapter C, Part 1328 is 
revised to read as follows: 

PART 1328—GRANTS TO INDIAN 
TRIBES FOR SUPPORTIVE AND 
NUTRITIONAL SERVICES 

Sec. 

1328.1 Bams and purpose of part. 

1326.3 Definitions. 

1328 5 Applicability of other regulations. 
1328.7 Confidentiality and disclosure of 
information. 

1328.9 Contributions. 

1328.11 Prohibition against supplants tier 
1328.13 Optional services. 

1328.15 Nutrition services. 

1328.17 Information and referral. 

1328.19 Application requirements. 

1328.21 Application approval. 

1328.23 Hearing procedures. 

Authority: Title VI of the Older Americans 
Act (42 U.S.C. 3057). 

$ 1326.1 Basis and purpose of part 

This part implements Title VI of the 
Older Americans Act. as amended, by 


establishing the requirements that m 
Indian tribal organization must meet in 
order to receive a grant to provide 
supportive and nutrition services to 
older Indians and to acquire, after, or 
renovate a facility for twe as an Indian 
multipurpose senior center. T)m part 
also prescribes application and hearing 
requirements and procedures for these 
grants. 

§ 1328.3 Definitions. 

" Acquiring ." as used in section 
307(a)(14) of the Act, means obtaining 
ownership of an existing facility in fee 
simple or by lease for 10 years or more 
for use as a multipurpose senior center. 

"Act" moans the Older Americans Act 
of 1965, as amended. 

"Altering"or "renovating ,"as used in 
section 307{*)( 14) of the Act with respect 
to multipurpose senior centers, means 
making modifications to or in 
connection with an existing facility 
which are necessary for its effective use 
as a center. These may include 
renovation, repair, or expansion which 
is not m excess of double the square 
footage of the original facility and all 
physical improvements. 

"Budgetperiod ,"as used in $ 1328.19 
of this part, means the intervals of time 
into which a period of assistance 
(project period) is divided far budgetary 
and funding purposes. 

" Department ' meant the Department 
of Health and Human Services. 

"Indian reservation, " means the 
reservation of any Federally recognized 
Indian tribe, including any band, nation, 
pueblo, or rancheria, any former 
reservation in Oklahoma, any 
community on non-trust land under the 
jurisdiction of an Indian tribe, including 
a band, nation, pueblo, or rancheria, 
with allotted lands or lands subject to a 
restriction against alienation imposed 
by the United States, and Alaskan 
Native regions established, pursuant to 
the Alaska Native Claims Settlement 
Act (85 SteL 688). 

"Indian tribe, " means any Indian 
tribe, band, nation, or organized group 
or community, including any Alaska 
Native Village, regionid or village 
corporation us defined in or established 
pursuant to the Alaska Native Claims 
Settlement act (85 Slat. 688) which is 
recognized as eligible for the special 
programs and services provided by the 
United States to Indians because of their 
status as Indians (25 UiLC. 450b). 

"Means tcsL " as used in the provision 
of services, moans the use of an older 
Indian's income or resources to deny or 
limit that person receipt of services 
under this part. 
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“OlderIndians,"as used in 5 1328.9 
and elsewhere in this part, means those 
individuals who have attained the 
minimum age as identified by the tribe 
for services under section 603 of the Act. 

“Project period," as used in $ 1328.19 
of this part, means the total time for 
which a project is approved for support, 
including any extensions. 

“Servicearea." as used in § 1328.9(b) 
and elsewhere in this part, means that 
geographic area approved by the 
Commissioner in which the tribal 
organization provides supportive and 
nutritional services to older Indians 
residing there. A service area may 
include all or part of the reservation and 
any portion of a county or counties 
which have a common boundary with 
the reservation. A service area may also 
include a noncontiguous area is the 
designation of such an area will further 
the purpose of the Act and will provide 
for more effective administration of the 
program by the tribal organization. 

"Serviceprovider," means any entity 
that is awarded a subgrant or contract 
from a tribal organization to provide 
services under this part. 

'Tribalorganization." as used in 
S 1328.7 and elsewhere in this part, 
means the recognized governing body of 
any Indian tribe, or any legally 
established organization of Indians 
which is controlled, sanctioned or 
chartered by such governing body or 
which is democratically elected by the 
adult members of the Indian community 
to be served by such organization and 
which includes the maximum 
participation of Indians in all phases of 
its activities. Provided that in any case 
where a contract is let or grant made to 
an organization to perform services 
benefiting more than one Indian tribe, 
the approval of each Indian tribe shall 
be a prerequisite to the letting or making 
of the contract or grant. (25 U.S.C. 450b). 

$ 1328.5 Applicability of other regulations. 

The following regulations in Title 45 of 
the Code of Federal Regulations apply to 
all activities under this part: 

(a) Part 16—Procedures of the 
Departmental Grant Appeals Board; 

(b) Part 74—Administration of Grants, 
except subpart N; 

(c) Part 75—Informal Grant Appeals 
Procedures; 

(d) Part 80—Nondiscrimination Under 
Programs Receiving Federal Assistance 
through the Department of Health and 
Human Services: Effectuation of Title VI 
of the Civil Rights Act of 1964; 

(e) Part 81—Practice and procedures 
for hearings under Part 80; and 

(f) Part 84—Nondiscrimination on the 
Basis of Handicap in Programs and 


Activities Receiving Benefits from 
Federal Financial Participation. 

} 1328.7 Confidentiality and disclosure of 
information. 

A tribal organization must have 
confidentiality and disclosure 
procedures as follows: 

(a) A tribal organization must have 
procedures to ensure that no 
information about an older Indian, or 
obtained from an older Indian by any 
provider of services is disclosed by the 
provider of such services in a form that 
identifies the person without the 
informed consent of the person or of his 
or her legal representative, unless the 
disclosure is required by court order, or 
for progrum monitoring by authorized 
Federal or tribal monitoring agencies. 

(b) A tribal organization is not 
required to disclose those types of 
information or documents that are 
exempt from disclosure by a Federal 
agency under the Federal Freedom of 
Information Act 5 U.S.C. 552. 

§ 1328.9 Contributions. 

(a) Each tribal organization must— 

(1) Provide each older Indian with a 
free and voluntary opportunity to 
contribute to the cost of the service; 

(2) Protect the privacy of each older 
Indian with respect to his or her 
contribution; 

(3) Establish appropriate procedures 

to safeguard and account for all 
contributions; • 

(4) Use all supportive services 
contributions to expand the services 
provided under this part; and 

(5) Use all nutrition services 
contributions only to expand services as 
provided under section 307(a)(13)(c)(ii) 
of the Act. 

(b) Each tribal organization may 
develop a suggested contribution 
schedule for services provided under 
this part In developing a contribution 
schedule, the tribal organization must 
consider the income ranges of older 
Indians in the service area and the tribal 
organization's other sources of income. 
However, means tests may not be used. 

(c) A tribal organization that receives 
funds under this purt may not deny any 
older Indian a service because the older 
Indian will not or cannot contribute to 
the cost of the service. 

i 1328.11 Prohibition against 
supplantation. 

A tribal organization must ensure that 
the activities provided under a grant 
under this part will be in addition to. 
and not in substitution for. comparable 
activities provided without Federal 
assistance. 


§ 1328.13 Optional services. 

(a) A tribal organization may provide 
all the services mentioned under Part B. 
of the Older Americans Act, and any 
other supportive services that are 
necessary for the general welfare of 
older Indians. 

(b) If on applicant elects to provide 
multipurpose senior center activities or 
uses any of the funds under this part for 
acquiring, altering or renovating a 
multipurpose senior center facility, it 
must comply with the following 
requirements: 

(1) The tribal organization must 
comply with all applicable local health, 
fire, safety, building, zoning and 
sanitation laws, ordinances or codes. 

(2) The tribal organization must 
assure the technical adequacy of any 
proposed alteration or renovation of a 
multipurpose senior center assisted 
under this part. The tribal organization 
assures technical adequacy by requiring 
that any alteration or renovation of a 
multipurpose senior center that affects 
the load bearing members of the facility 
is structurally sound and complies with 
all applicable local or State ordinances, 
laws, or building codes. In absence of 
these codes, the tribal organization must 
assure compliance with Chapter 23 of 
the Uniform Building Code, or Chapter 
12 of the Standard Building Code. 

[c\U an applicant elects to provide 
legal services, it must substantially 
comply with the requirements in 
S 1321.43(a) and legal services providers 
must comply fully with the requirements 
in S 1321.43(b). 

9 1328.15 Nutrition services. 

(a) In addition to providing nutrition 
services to older Indians, a tribal 
organization may— 

(1) Provide nutrition services to the 
spouses of older Indians; 

(2) Provide nutrition services to non- 
elderly handicapped or disabled Indians 
who reside in housing facilities occupied 
primarily by the elderly, at which 
congregate nutrition services are 
provided; and 

(3) Offer a meal, on the same basis as 
meals are provided to older Indians, to 
individuals providing volunteer services 
during meal hours. 

(b) Rich tribal organization is entitled 
to receive cash payments in lieu of 
donated foods for all or any portion of 
its entitlement available under section 
311(a)(4) of the Act. 

(1) To receive cash or commodities, 
the tribal organization must have an 
agreement to be a distributing agency 
with the U.S. Department of 
Agriculture's Food and Nutrition Service 
(FNS). 
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(2) The tribal organization must 
comply with the requirements of 7 CFR 
Part 250 General Regulations and 
Policies-Food Distribution, for 
participation in USDA programs. 

(c) Where applicable, the tribal 
organization must work with agencies 
responsible for administering other 
programs to facilitate participation of 
older Indians. 

9 1328.17 Information and referral. 

A tribal organizations must— 

(a) Establish or have a list of all 
services that are available to older 
Indians in the service area. 

(b) Maintain a list of services needed 
or requested by the older Indians; and 

(c) Provide assistance to older Indians 
to help them take advantage of 
available services. 

9 1328.19 Application requirements. 

A tribal organization must have an 
approved application. The application 
must be submitted as prescribed in 
section 604 of the Act and in accordance 
with the Commissioner's instructions for 
the specified project and budget periods. 
The application must provide for— 

(a) Program objectives, as set forth in 
section 604(a)(5) of the Act. and any 
objectives established by the 
Commissioner. 

(b) A description of the geographic 
boundaries of the service area proposed 
by the tribal organization; 

(c) Documentation of the ability of the 
tribal organization to deliver supportive 
and nutrition services to older Indians, 
or documentation that the tribal 
organization has effectively 
administered supportive and nutrition 
services within the last 3 years; 

(d) Assurances as prescribed by the 
Commissioner, including assurances 
that— 

(1) A tribal organization has methods 
and procedures to ensure that older 
Indians represented under the grant do 
not receive services under Part 1321 for 
the period of the grant; 

(2) A tribal organization represents at 
least 75 individuals who have attained 
60 years of age or olden 


(3) A tribal organization will comply 
with all applicable State and local 
licensure and safety requirements for 
the provision of those services: 

(4) If a substantial number of the older 
Indians residing in the service area are 
of limited English-speaking ability, the 
tribal organization will utilize the 
services of workers who are fluent in the 
language spoken by a predominant 
number of older Indians; 

(5) Procedures to ensure that all 
services under this pari are provided 
without use of any means tests; and 

(6) A tribal organization will comply 
with all requirements set forth in 

H 1328.7 through 1328 17. 

(e) A tribal resolutionfs) authorizing 
the tribal organization to apply for a 
grant under this part: and 

(f) Signature by the principal officia] 
of the tribe. 

9 1328.21 Application approval. 

Approval of any application under 
section 604(e) of the Act. shall not 
commit the Commissioner in any way to 
make additional, supplemental, 
continuation, or other awards with 
respect to any approved or portion 
thereof 

9 1328.23 Hearing procedures. 

In meeting the requirements of section 
604(d)(3) of the Act. if the Commissioner 
disapproves an application from an 
eligible tribal organization, the tribal 
organization may file a written request 
for a hearing with the Commissioner. 

(a) The request must be postmarked 
or delivered in person within 30 days of 
the date of the disapproval notice. If it 
requests a hearing, the triual 
organization must submit to the 
Commissioner, as part of the request, a 
full written response to each objection 
specified in the notice of disapproval, 
including the pertinent facts and reasons 
in support of its response, and any and 
all documentation to support its 
position. Service of the request must 
also be made on the individual(s) 
designated by the Commissioner to 
represent him or her. 

(b) The Administration on Aging will 
have the opportunity to respond within 


30 days to the merits of the tribal 
organization's request. 

(c) The Commissioner notifies the 
tribal organization in writing of the date, 
time and place for the hearing. 

(d) The hearing procedures include the 
right of the tribal organization to¬ 
ll) A hearing before the Commissioner 

or an official designated by the 
Commissioner, 

(2) Be heard in person or to be 
representedby counsel, at no expense io 
the Administration on Aging: 

(3) Present written evidence prior to 
and at the hearing, and present oral 
evidence at the hearing If the 
Commissioner or designated official 
decides that oral evidence is necessary 
for the proper resolution of the issues 
involved, and 

(4) Have the staff directly responsible 
for reviewing the application either 
present at the hearing, or have a 
deposition from the staff, whichever the 
Commissioner or designated official 
decides. 

(e) The Commissioner or designated 
official conducts a fair and impartial 
hearing, takes all necessary action to 
avoid delay and to maintain order and 
has all powers necessary to these ends. 

(f) Formal rules of evidence do not 
apply to the hearings. 

(g) The official hearing transcripl 
together with all papers, documents, 
exhibits, and requests filed in the 
proceedings, including rulings, 
constitutes the record for decision. 

(h) After consideration of the record, 
the Commissioner or designated official 
issues a written decision, based on the 
record, which sets forth the reasons for 
the decision and the evidence on which 
it was based. The decision is issued 
wilhin 60 days of the date of the hearing, 
constitutes the final administrative 
action on the matter and is promptly 
mailed to the tribal organization. 

(i) Either the tribal organization or the 
staff of the Administration on Aging 
may request for good cause an 
extension of any of the time limits 
specified in this section. 
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DEPARTMENT OF THE INTERIOR 

Office of the Secretary 

30 CFR Parts 200. 211, 221, 226, 231, 
270, 271, and 290 

Transfer ot Responsibility and 
Authority 

aqency: Office of the Secretary. Interior. 
action: Notice of transfer of functions. 

summary: On December 3,1982. the 
Secretary of the Interior issued an order 
transferring all onshore minerals 
management functions of the Minerals 
Management Service (MMS). not 
relating to royalty management, to the 
Bureau of Land Management (BLM), 
Those functions are governed by the 
regulations cited above. They are now 
the responsibility of the BLM and until 
the regulations can be adequately 
modified to reflect this change they will 
be administered by and through the 
Director, Bureau of Land Management, 
with regard to onshore minerals 
management other than royalty 
management activities. Otherwise all 
actions and authorities shall continue 
under the regulations and operating 
procedures as written. 

FOR FURTHER INFORMATION CONTACT: 

George F. Brown. Deputy Associate 


Director, Onshore Minerals Operations. 
(703) 860-6483. or Dale E. Zimmerman, 
Assistant to the Deputy Director for 
Energy and Minerals Resources. (202) 
343-4437. 

SUPPLEMENTARY INFORMATION: On 

December 3.1982, the Secretary of the 
Interior issued Order No. 3087. This 
Order was amended on February 7, 

1983, and is published elsewhere in this 
issue of the Federal Register. The order 
as amended consolidates all onshore 
minerals management functions on 
Federal and Indian lands, in the Bureau 
of Land Management. The elements of 
the rules which relate to royalty 
management are not transferred and 
remain the responsibility of the Minerals 
Management Service. The authorization 
is restated below. Because the onshore , 
operating regulations of Title 30 CFR 
Chapter II. vest authority and 
responsibility in specifically designated 
officials of the Department and those 
officials no longer are located within the 
organization cited, this notice is 
necessary. 

Until the operating portions of the 
above regulations are redesignated as 
rules administered by the Director, 
Bureau of Land Management, in Title 43 
of the CFR, all functions, authorities and 
responsibilities will continue to be 
performed and enforced by the 
appropriate field personnel under the 


authorities cited in each Part and 
Secretarial Order 3087, as amended. On 
all matters relating to minerals 
management, except royalty 
management, reference to the Director 
in the cited regulations shall mean the 
Director, Bureau of Land Management, 
and reference to Assistant Secretary. 
Shall mean Assistant Secretary. Land 
and Water Resources. The regulations in 
Title 30 CFR will be redesignated and 
modified as expeditiously as possible. 

Under the authority of 5 U.S.C. 301. 
effective December 3.1982 the Directors, 
Bureau of Land Management and 
Minerals Management Service are each 
hereby authorized to administer the 
provision in Parts 200. 211, 221. 228. 231, 
270, and 271. Title 30 of the Code of 
Federal Regulations which relate to their 
respective responsibilities as delegated 
in Order No. 3087, as amended. The 
Director, Bureau of Land Management is 
also authorized to administer Part 290 of 
Title 30 of the Code of Federal 
Regulations as it relates to appeals of 
non-royalty decisions pertaining to 
onshore Federal lands. 

Dated: February 22.1882. 

Richard R. Hite. 

Deputy Assistant Secretary of the Interior. 

(FR Doc 89-4MO RW S-t-tt *45 «m| 
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DEPARTMENT OF THE INTERIOR 

Transfer of Minerals Management 
Functions 

This notice is issued in accordance 
with the provisions of 5 U.S.C. 552(a)(1), 
On December 3,1982 and February 7. 
1983. the Secretary of the Interior issued 
orders which abolished the Minerals 
Management Board and consolidated 
the onshore minerals management 
functions of the Department. The orders 
e ffecting these changes are published in 
their entirety below. 

Additional information may be 
obtained from Richard R. Hite. Deputy 
Assistant Secretary—Policy. Budget and 
Administration, Department of the 
Interior. Washington. D.C. 20240. 
telephone 202-343-4502. 

Dated: February 22.1983. 

Richard R. Hite. 

Deputy Assistant Secretary of the Interior. 

Order No. 3087 

Subject: Organizational Restructuring of 
the Department of the Interior Minerals 
Management Functions. 

Section 1 . Purpose. The purpose of this 
Order is to abolish the Minerals Management 
Board, to describe the permanent 
organizational placement of the Minerals 
Management Service (MMSl and to 
< unsolidate onshore minerals management 
functions. This organizational restructuring 
will consolidate minerals management 
functions to achieve management efficiencies 
and to integrate multiple land use 
responsibilities to permit comprehensive 
resource planning and management. 

Section 2. Authority. This Order is issued 
in accordance with the authority provided by 


Section 2 of Reorganization Plan No. 3 of 1950 
(64 Slat 1282). 

Section 3. Minerals Management Board. 
The Minerals Management Board, 
established by Secretarial Order 3071, 

January 19.1982. is abolished. 

Section 4. Organisational PJacement. The 
Minerals Management Service reports to the 
Assistant Secretary—Energy and Minerals, 
who exerises Secretarial direction and 
supervision over the MMS. 

Section 5. Transfer of Functions. All 
functions related to royalty and mineral 
revenue management, including collection 
and distribution, within the Bureau of Land 
Management fBLM) are the responsibility of 
the MMS. All MMS onshore minerals 
management functions on non-Indian lands, 
including resource evaluation, approval of 
drilling permits and mining or production 
plans, inspection and enforcement, are 
transferred to the BI.M. Those functions now 
performed by the MMS which are being 
transferred to the BLM wilt, in the case of 
their application to Indian lands, be similarly 
transferred from the MMS to the Bureau of 
Indian Affairs. 

This Order does not change the 
responsibilities of the Office of Surface 
Mining Reclamation and Enforcement under 
the Surface Mining Control and Reclamation 
Act 

Section 5 Revocation. Secretarial Order 
No. 2948. dated October 8.1972, Division of 
Responsibility Between the BLM and the 
USGS for Administration of the Mineral 
Leasing Laws—Onshore, is hereby revoked. 

Section 7. Administrative Provisions. The 
Assistant Secretary—Policy, Budget and 
Administration, will take appropriate steps to 
effect the transfer of administrative and other 
functions, personnel, funds and property to 
implement the provisions of this Order. 

Section 8. Effective Date. This Order is 
effective immediately. Its provisions will 
remain in effect until publication of the 


Departmental Manual or until it is amended, 
superseded or revoked, whichever occurs 
first. However, in the absence of the 
foregoing actions, the provisions of this Order 
will terminate and be considered obsolete on 
June 1,1903. 

Dated: December 3,1962. 
lames G. Watt, 

Secretary of the Interior. 

Order No. 3087. Amendment No. 1 

Subject: Organizational Restructuring of 
the Department of the Interior Minerals 
Management Functions. 

Section 5 of the Secretary's Order No. 3087, 
dated December 3.1982. is amended to read 
as follows: 

“Sec. 5. Transfer of Functions. All functions 
related to royalty and mineral revenue 
management are the responsibility of the 
Minerals Management Service. Those 
collection and distribution functions within 
the Bureau of Land Management which are 
related to royalty and mineral revenue 
management are transferred to the Minerals 
Management Service Ail Minerals 
Management Service onshore minerals 
management functions on Federal and Indian 
lands. Including resource evaluation, 
approval of drilling permits and mining or 
production plans, inspection and 
enforcement, are transferred to the Bureau of 
Land Management. 

'This Order does not change the 
responsibilities of the Office of Surface 
Mining Reclamation and Enforcement under 
the Surface Mining Control and Reclamation 
Act.** 

Dated: February 7.1983. 

Jim Watt. 

Secretary of the Interior. 

(PH Doc &-5241 FU*d S-l-MX S45 «m| 
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Proposed Rules: 

3460- 8501 

3710.- 8825 

3720- 8825 

3730- 8825 

3740-....... 8825 

3800- 8825 

3810_ 8825 

3820- 8825 

3830.'.-8825 

3640-- — 8825 

3850. 8825 

3880. 8825 

3870- 8825 
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44CFR 

64 ____*_ 6451 


45 CFR 

1397_ 8453 

Proposed Rule* 

1321_ 8964 

1328-8964 


47 CFR 
1 . 


83..~.. 

9sZZZZZZZ‘. 

Proposed Rules* 

73—. 


_ 8455 

-— 8456 

__ 8460 

_ 8455 

_ 8455 

8503- 

8513 


49 CFR 

1033. 8816 

50 CFR 

663_,_ w ...„8819 

Proposed Rules: 

17-8514, 

8814 

630__8826 


— 


— 
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AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK 



The following agencies have agreed to pubfcsh an This is a voluntary program. (Sea Of R NOTICE on a day that will t* a Federal holiday w« be 

documents on two assigned days of the w<x*k 41 FR 32914. August 6 . 1976) pubHhod the next work day knowing the 

(Monday/Thursday or Tuesday/Friday). Documents normally scheduled tot pubfccaiion hofcday 




Monday 

TtfMday Wtdmday 

▼- 

Thursday 

Friday 

JDOT/SECRETARY 

USOA/ASCS 

DOT/SECRETARY 

USOA/ASCS 

DOT/COAST GUARD 

USOA/FNS 

DOT/COAST GUARD 

USDA/FNS 

OOT/FAA 

USOA/REA 

DOT/FAA 

USDA/REA 

DOT/FHWA 

USOA/SCS 

DOT/FHWA 

USDA/SCS 

DOT/FRA 

MSP8/OPM 

DOT/FRA 

MSPB/OPM 

DOT/MA 

LABOR 

DOT/MA 

LABOR 

DOT/NHTSA 

HHS/FOA 

DOT/NHTSA 

HHS/FOA 

DOT/RSPA 


DOT/RSPA 


DOT/SLSOC 


DOT/SLSOC 


DOT/UMTA 


DOT/UMTA 







List of Public Laws 

Note: No public bills which have become law were received by the 
Office of the Federal Register for Inclusion in today’s List of Public 
Laws. 

Last Listing February 22,1983 











































































Slip Laws 


Subscriptions Now Being Accepted 


98th Congress, 1st Session, 1983 


Separate prints of Public Laws, published immediately after 
enactment, with marginal annotations, legislative history 
references, and future Statutes volume page numbers. 

Subscription Price: $150.00 per session 

(Individual laws also may be purchased from the Superintendent of 
Documents, Government Printing Office. Washington. D.C. 20402. 
Prices vary. See Reminder Section of the Federal Register 
for announcements of newly enacted laws and prices). 


SUBSCRIPTION ORDER FORM 

ENTER MY SUBSCRIPTION TO: PUBLIC LAWS (P9801 -File Code 1L) 
□ $150.00 Domestic. □ $187.50 Foreign. 


MAIL ORDER FORM TO: 
Superintendent ol Documents 
Government Printing Office 
Washington. D C 20402 


O memttamx enciostd imam 
coccus MvAau to aurtrat. 
TCMOCMT or OOCUSKMTSI 

Qomnot to erotroarr account 

-oLLixmj-n 


MasterCard and 
VISA accepted. 




COMPANY Oft PERSONAL NAME 


1 1 1 I 1 1 1 1 1 1 11 1 1 1 1 11 II 1 1 1 1 1 1 1 1 1 1 

ADC*TONAL ADORE 5S ATTENTION UNE 

11 1 1 1 1 1 1 1 LL 

I | 

1 

1 

1 

1 1 

1 1 

1 1 1 

1 1 

1 1 

1 

1 1 

STREET ADORE SS 

LI 11 1 

INI 

1 1 

1 1 

1 

1 

1 

1 1 

1 1 

1 1 1 

11 

11 

1 

1 1 

cmr 

l 1 11 I 

INI 

1 1 

1 1 

1 

1 

1 

1 1 

1 

STATE 

LU 

2FCOOC 

MX 

1 

1 1 

fOR) COUNTRY 

Mill 

INI 

J L 

11 

1 

1 

1 

11 

1 1 

Ill 

11 

LL 

1 

U 


PLEA SC PRINT OR TYPE 

Credit Cards Or dan Only 

Total charges $_ 

Ft# In the boxes below 


CtMonwi TfpftorfNo « 

111111 ii 111111111n 

Atm Ho im Atm OMc* 

Coda Cod* 


cwdNo. rrrrrrr n m~n~rmiT i 


Exparabon Date 
MonttvYeer 


am 




































